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SUPERFUND  AND  SMALL  BUSINESSES 


TUESDAY,  JUNE  29,  1993 

House  of  Representatives, 
Subcommittee  on  Development  of  Rural 
Enterprises,  Exports,  and  the  Environment, 

Committee  on  Small  Business, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  2:20  p.m.,  in  room 
2359-A,  Rayburn  House  Office  Building,  Hon.  Bill  Sarpalius  (chair- 
man of  the  subcommittee)  presiding. 

Chairman  Sarpalius.  The  Subcommittee  on  Rural  Enterprises, 
Exports,  and  the  Environment  will  come  to  order. 

I  apologize  for  our  hearing  starting  a  little  late,  but  we  had  seven 
votes  earlier  in  a  hearing  before  the  full  committee  and  had  to 
extend  that  hearing  a  little  longer. 

The  Superfund  Program  is  13  years  old,  but  it  is  plainly  in  need 
of  revision,  both  from  the  business  and  the  environmental  stand- 
points. On  one  hand,  we  need  to  do  a  better  job  in  getting  this  Na- 
tion's hazardous  waste  sites  cleaned  up  in  a  timely  fashion.  On  the 
other  hand,  we  must  not  break  the  backs  of  business  by  forcing 
them  into  prolonged  costly  litigation. 

A  business  that  is  forced  into  bankruptcy  by  Superfund  litigation 
won't  be  contributing  to  site  cleanup,  but  it  will  be  contributing  to 
America's  unemployment  lines.  The  time  has  come  to  take  a  differ- 
ent approach  to  cleaning  up  our  environment. 

The  cleanup  of  America's  hazardous  waste  sites  demands  that  all 
parties  involved  cooperate  in  the  cleanup  effort. 

This  is  the  first  of  several  hearings  this  subcommittee  will  hold 
on  the  Superfund  Program.  Today,  we  will  hear  from  the  small 
business  community.  We  will  hear  from  the  people  who  have  been 
involved  in  the  Superfund  sites,  and  we  will  hear  suggestions  on 
how  to  improve  the  Superfund  Program. 

This  hearing  is  not  about  blame,  nor  is  it  about  shifting  responsi- 
bilities. Being  small  is  not  an  excuse  to  pollute.  These  hearings  are 
about  bringing  two  sides  together  to  find  a  workable  solution  to  a 
problem  that  concerns  us  all. 

Just  because  you  own  a  business  doesn't  mean  that  you  care  less 
about  the  environment.  We  all  drink  the  same  water  and  breathe 
the  same  air.  Our  children  all  play  in  the  same  streams,  woods, 
and  lots.  We  all  want  a  clean  environment. 

According  to  the  EPA,  the  cleanup  of  a  Superfund  site  on  aver- 
age costs  $30  million  and  lasts  about  10  years.  To  recover  its  costs, 
EPA  is  authorized  to  collect  payment  for  the  cost  of  cleaning  up 
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the  Superfund  site  from  the  responsible  parties  through  negotia- 
tions and  lawsuits. 

To  date,  EPA  has  only  cleaned  up  13  percent  or  169  Superfund 
sites.  That  leaves  1,111  sites  that  have  yet  to  be  cleaned  up  com- 
pletely. 

Today,  we  will  hear  how  well  this  process  works  from  the  busi- 
ness involved  in  Superfund.  I  look  forward  to  a  constructive  discus- 
sion of  the  Superfund  issue. 

We  have  four  distinguished  guests  here  to  discuss  their  experi- 
ences with  the  Superfund  Program.  Testifying  first  will  be  Dr. 
Harvey  Alter,  manager  of  the  Resources  Policy  Department  of  the 
U.S.  Chamber  of  Commerce.  The  U.S.  Chamber  of  Commerce  is  the 
world's  largest  federation  of  business  companies  representing  over 
215,000  businesses. 

Second,  we  have  Mr.  David  Norwine,  vice  president  of  Haward 
Corp.,  testifying  on  behalf  of  the  National  Association  of  Metal  Fin- 
ishers. Third,  Mr.  Paul  Dague,  president  and  CEO  of  the  Jones- 
Blair  Co.,  testifying  on  behalf  of  the  National  Paint  and  Coating 
Association.  Last  will  be  Mr.  Lee  Koenig,  president  of  the  Crown 
Battery  Manufacturing  Co.,  testifying  on  behalf  of  the  Battery 
Council  International. 

Before  we  begin  to  hear  testimony  from  our  guests,  I  would  like 
to  see  if  Mr.  Hefley  or  any  of  our  other  colleagues  have  opening 
remarks. 

[Chairman  Sarpalius'  statement  may  be  found  in  the  appendix.] 

Mr.  Hefley.  Thank  you,  Mr.  Chairman.  First,  on  a  matter  of 
business,  I  would  like  to  ask  unanimous  consent  that  a  statement 
by  Jim  Ramstad  be  put  in  the  record  of  this  hearing.  He  was 
unable  to  be  here  at  this  time. 

[Mr.  Ramstad's  statement  may  be  found  in  the  appendix.] 

Mr.  Hefley.  Let  me  say  thank  you  for  this  opportunity  to  exam- 
ine the  Superfund  from  a  small  business  perspective. 

The  Congress,  in  1980,  enacted  the  Comprehensive  Environmen- 
tal Response  Compensation  and  Liability  Act,  commonly  referred 
to  as  Superfund,  and  this  law  was  created  to  clean  up  the  Nation's 
worst  inactive  hazardous  waste  sites. 

In  provisions  adopted  in  1986,  the  Superfund  law  allows  pollut- 
ers, named  by  EPA,  to  bring  contributor  lawsuits  against  other  pol- 
luters. The  purpose  was  to  get  everyone  who  created  the  problem 
to  help  with  the  cleanup. 

However,  these  primary  payers  have  used  the  statute  to  sue  ev- 
eryone even  remotely  related  to  the  cleanup.  Thousands  of  small 
businesses  have  been  hit  with  third-party  Superfund  lawsuits.  The 
result  has  been  an  explosion  of  suits  against  the  country's  small 
businesses.  The  key  question  here  is:  Are  these  suits  aiding  the 
effort  to  clean  up  Superfund  sites  or  are  they  just  adding  to  the 
cost  of  litigation? 

Last  year,  for  example,  a  total  of  $1.8  billion  was  raised  from 
these  potentially  responsible  parties.  Just  how  much  of  that  money 
is  actually  used  to  clean  up  sites  and  how  much  is  used  to  pay  for 
litigation  and  other  transaction  costs  is  unclear.  According  to  a 
Rand  study,  large  insurance  companies  involved  in  Superfund  liti- 
gation spend  an  average  of  88  percent  of  outlays  on  transaction 
costs.  If  small  businesses'  experience  is  remotely  similar,  then  Su- 


perfund  is  failing  miserably  in  its  mission  to  clean  up  hazardous 
waste  sites. 

Superfund  will  be  reauthorized  this  Congress.  Currently,  there 
are  over  1,200  sites  on  the  Superfund  national  priority  list  and,  de- 
spite the  investment  of  billions,  less  than  200  have  been  cleaned 
since  Superfund  was  created. 

In  other  words,  the  fund  is  not  working  as  it  was  intended.  Con- 
sidering the  number  of  small  businesses  pulled  into  this  quagmire 
and  the  costs  involved,  this  is  an  excellent  topic  for  this  subcom- 
mittee to  consider. 

Once  again,  I  thank  the  chairman  for  holding  these  hearings.  I 
look  forward  to  the  testimony  of  these  witnesses. 

Chairman  Sarpalius.  Thank  you.  Any  other  remarks? 

Mr.  Manzullo.  Thank  you,  Mr.  Chairman. 

First,  Mr.  Chairman,  I  want  to  thank  you  for  having  the  sensitiv- 
ity to  bring  before  the  U.S.  Congress,  people  who  are  impacted  by 
the  laws  that  we  pass.  I  represent  the  16th  District  of  Illinois,  Win- 
nebago County. 

There  presently  is  a  lawsuit  that  will  be  started  that  could  in- 
volve as  many  as  600  companies  on  that  Superfund  site,  a  10- 
square-mile  district.  This  could  close  down  manufacturing  in  the 
16th  District  of  Illinois.  Winnebago  County  is  responsible  for  half 
of  Illinois'  manufacturing  exports. 

I  cannot  think  of  a  topic,  Mr.  Chairman,  that  is  more  timely, 
that  is  more  sensitive  to  the  needs  of  industry,  and  also  to  the 
needs  of  the  people  in  this  country  who  desire  to  have  economic 
and  manufacturing  growth  and,  at  the  same  time,  have  a  stable, 
predictable,  and  cleaner  environment.  I  commend  you  for  having 
this  hearing  this  afternoon. 

Chairman  Sarpalius.  Thank  you. 

Mr.  Collins. 

Mr.  Collins.  Thank  you,  Mr.  Chairman.  I  want  to  commend  you 
for  holding  this  hearing  this  afternoon  to  give  us  the  opportunity 
to  hear  from  these  fellows  and  learn  more  about  the  Superfund 
Program  and  how  it  relates  and  impacts  on  business. 

We  are  all  concerned  with  our  environment  protection  and  pre- 
serving the  environment.  It  is  a  major  priority  with  each  of  us,  but 
we  need  to  find  a  balance  between  the  environment  and  its  needs, 
and  between  business  needs. 

The  Superfund  Program  has  been  an  unpredictably  aggressive 
program  in  addressing  environmental  issues.  Our  concerns  should 
be  whether  or  not  this  program  is  addressing  environmental  needs 
in  the  most  efficient  and  fair  way  possible,  without  impeding  or  de- 
stroying necessary  private  sector  incentives. 

So,  I  look  forward  to  the  testimony,  and,  again,  we  thank  you  for 
holding  these  hearings. 

Chairman  Sarpalius.  Thank  you.  I  appreciate  each  one  of  you 
for  coming  today. 

Dr.  Alter,  we  are  anxious  to  hear  what  you  have  to  say. 


TESTIMONY  OF  HARVEY  ALTER,  MANAGER,  RESOURCES  POLICY 
DEPARTMENT,  U.S.  CHAMBER  OF  COMMERCE 

Dr.  Alter.  Thank  you  very  much.  As  you  heard,  I  am  manager 
of  the  Resources  Policy  Department  of  the  U.S.  Chamber  of  Com- 
merce. More  than  96  percent  of  our  roughly  215,000  members  are 
small  firms  with  fewer  than  100  employees,  and  a  remarkable  71 
percent  have  fewer  than  10  employees. 

In  my  private  life,  I  serve  on  the  board  of  directors  of  a  small 
business  in  the  environmental  field. 

This  is  all  part  of  the  background  that  brings  us  before  you 
today.  The  word  Superfund  or  PRP  can  bring  more  fear  and  trepi- 
dation to  small  businessmen  than  the  famous  "Greetings"  letter  for 
the  World  War  II  draft. 

Being  named  a  PRP,  no  matter  what  the  company  may  have 
done,  means  years  of  legal  entanglements  and  spending  large 
amounts  of  money.  Many  companies,  the  harder  they  try  to  settle, 
the  farther  behind  they  fall.  To  some,  Superfund  has  meant  finan- 
cial ruin. 

Now,  this  is  not  a  plea  for  any  special  treatment  for  small  busi- 
nesses. The  chairman  stated,  being  small  is  not  a  license  to  pollute. 
Nor  is  it  an  excuse  to  avoid  legal  and  social  responsibilities.  Small 
business  people,  who  I  have  met,  who  are  involved  in  Superfund 
sites  all  want  to  settle  as  quickly  and  efficiently  as  possible.  But 
the  system  won't  let  them  do  it. 

You  will  hear  today  from  several  of  our  members  who  have  had 
firsthand  experience  with  de  minimis  settlements.  That  is,  they 
were  minor  contributors  to  a  site  and  tried  to  settle  under  section 
122(g)  of  CERCLA.  The  law  says  they  ought  to  be  able  to  settle  de 
minimis.  You  will  hear  how  their  efforts  and  desires  were  frustrat- 
ed by  the  system. 

My  written  statement  outlines  what  happens  in  the  Superfund 
settlement  once  the  site  is  placed  on  the  National  Priorities  List. 

I  alert  you,  this  is  a  simplified  outline.  What  is  important  is  6  or 
more  years  can  pass  during  which  time  the  PRP's  accumulate  huge 
legal  bills,  even  if  they  are  a  de  minimis  party.  The  root  cause  of 
this  Superfund  frustration  is  the  method  of  funding  cleanups. 

Now,  true,  the  method  of  funding  is  mostly  based  on  the  princi- 
ple of  polluter  pays,  which  we  agree  with.  However,  the  method  of 
finding  polluters  and  the  methods  of  running  up  the  transaction, 
engineering,  and  construction  costs  causes  the  parties  to  pay,  and 
pay,  and  many  out  of  proportion  to  reason. 

The  costs  run  up,  in  part,  because  of  the  drive  by  EPA  and 
others  to  find  a  perfect  solution  for  a  site.  Of  course  none  such 
exists.  But  the  search  for  perfection  is  costly.  To  pay  the  bills,  the 
PRP's  seek  more  PRP's,  derivative  lawsuits  grow,  and  egregious  ex- 
amples follow.  We  have  all  heard  how  de  minimis  and  de  micromis 
parties  have  been  stuck  with  big  bills,  the  local  Boy  Scout  groups, 
the  villages,  schools,  and  small  businesses. 

On  the  other  hand,  because  of  the  system  of  escalating  costs,  we 
cannot  fully  fault  the  principal  parties  who  want  more  PRP's  to 
share  those  costs. 

We  have  built  an  expensive  and  arcane  system  that  delays  clean- 
up resulting  in  huge  EPA  directed  expenditures  obscured  from  con- 


gressional  and  public  review.  The  solution  is  a  complete  overhaul 
of  the  Superfund  Program,  administratively  and  legislatively,  to 
take  the  experiences  of  the  last  13  years  and  say:  What  have  we 
learned  from  it?  What  can  we  do  about  it? 

Today's  hearing,  we  believe,  will  contribute  positively  to  this  re- 
construction. Thank  you. 

Chairman  Sarpalius.  Thank  you. 

[Dr.  Alter's  statement  may  be  found  in  the  appendix.] 

Chairman  Sarpalius.  Mr.  Norwine. 

TESTIMONY  OF  DAVID  NORWINE,  VICE  PRESIDENT,  HAWARD 
CORP.,  AND  NATIONAL  CHAIRMAN  FOR  GOVERNMENT  RELA- 
TIONS, NATIONAL  ASSOCIATION  OF  METAL  FINISHERS 

Mr.  Norwine.  Mr.  Chairman,  due  to  the  lateness  of  the  hour,  I 
am  going  to  have  to  excuse  myself  early  from  these  hearings,  and  I 
beg  the  apology  of  this  group. 

Mr.  Chairman,  members  of  the  committee,  I  am  David  Norwine, 
vice  president  of  Haward  Corp.,  a  small  plater  in  North  Arlington, 
New  Jersey.  I  am  here  today  in  my  capacity  as  the  national  chair- 
man for  Government  Relations  of  the  National  Association  of 
Metal  Finishers  and  also  as  a  representative  of  a  firm  that  is  a 
PRP,  a  Superfund  potentially  responsible  party. 

I  have  submitted  written  testimony  which  outlines  some  of  the 
problems  that  we  experienced  during  the  course  of  obtaining  a  de 
minimis  settlement  at  a  Superfund  site.  I  am  very  pleased  to  be  in- 
formed that  EPA  is  now  planning  reforms  and  reexaminations  of 
the  way  that  they  handle  de  minimis  settlements.  I  hope  they  can 
improve  on  the  current  track  record  which  appears  to  indicate  that 
the  delays  we  experienced  are  normal. 

At  the  outset  of  the  Chemical  Control  Corp.  Superfund  site,  the 
chairman  of  the  Steering  Committee  asked,  please,  if  a  few  indus- 
trial types  would  serve  on  various  committees.  I  volunteered  for 
the  Allocation  Committee  and  that  was  an  eye  opener,  me  and  26 
lawyers. 

In  48  hours,  to  the  astonishment  of  everyone,  I  had  the  first 
waste-in  list  completed.  However,  it  took  another  18  months  before 
the  whole  committee  decided  to  hire  an  outside  consultant  to  look 
at  the  waste-in  list.  Another  year  of  legal  maneuvering  and  search 
for  more  PRP's  and  the  list  was  expanded — my  list  was  only  en- 
larged by  8.5  percent,  and  I  doubt  if  the  largest  PRP  ever  recovered 
their  legal  expenses  by  this  exercise. 

Finally,  a  settlement  figure  was  announced.  However,  it  then 
took  another  year  to  get  the  bills  out.  At  this  point,  I  can  only 
interject  that  Haward's — our  company's  contribution  to  this  site 
was  8.7/10,000  of  1  percent  of  the  mflWial  at  the  site. 

One  additional  difficulty  experienced  by  my  company  was  that, 
by  not  responding  in  timely  manner  to  a  de  minimis  settlement 
meeting,  we  were  dropped  from  the  list.  EPA  region  2  flatly  re- 
fused to  allow  our  reinstatement.  More  legal  costs  ensued,  and  it 
took  two  appearances  in  Federal  court  until  a  judge  finally  ordered 
EPA  to  reinstate  us. 

Haward  Corp.  did  everything  right.  We  took  our  material  to  a 
site  that  had  been  inspected,  licensed,  permitted,  advertised,  and 


recommended  to  us  by  the  State  and  Federal  Government.  But 
when  the  time  came  to  accept  responsibility,  the  agencies  were  no- 
where to  be  found. 

If  I  were  to  recommend  the  one  thing  that  EPA  could  do  to  im- 
prove the  de  minimis  process,  it  would  be  a  simple  recommenda- 
tion. EPA  regions  must  act  like  they  really  want  de  minimis  settle- 
ments. To  do  this,  they  are  going  to  have  to  provide  a  counter- 
weight to  the  interests  of  many  large  contributors  to  sites  that 
have  a  strong  perceived  interest  in  dragging  the  Superfund  settle- 
ment fund  process  out. 

The  surface  finishing  industry  appreciates  the  fact  that  you  have 
chosen  small  business  and  their  Superfund  involvement  as  the 
issue  for  this  hearing  and  your  deliberation. 

This  industry  joins  many  other  industrial  groups,  both  large  and 
small,  in  calling  for  a  full  reform  of  Superfund,  during  this  Con- 
gress, that  addresses  both  economic  costs  and  the  environmental 
costs  resulting  from  delayed  cleanups. 

Congress  must  address  the  failed  liability  provisions  of  this  law. 
EPA  must  also  be  directed  to  develop  a  workable  remedy  selection 
process  that  doesn't  result  in  complete  exaggeration  of  costs  or  un- 
realistic assumptions  about  future  land  use  at  sites.  I  am  also  going 
to  interject  that  78  percent  of  our  costs  for  our  company  at  this  site 
went  to  lawyers. 

We  again  note  that  Superfund  has  depressed  economic  activity  in 
small  business,  both  startup  and  transfer  of  family  concerns,  from 
generation  to  generation.  These  were  unintended  effects,  but  they 
are  real,  and  they  must  be  corrected. 

We  have  an  office  here  in  Washington  and  you  can  talk  to  our 
Washington  office  or  to  any  of  our  members  for  more  information 
on  this  issue.  Thank  you  for  this  opportunity  to  testify  today. 

[Mr.  Norwine's  statement  may  be  found  in  the  appendix.] 

Chairman  Sarp alius.  Thank  you  very  much,  Mr.  Norwine. 

I  apologize,  but  we  were  just  beeped,  and  we  have  to  go  over  and 
cast  a  vote.  They  are  doing  the  agriculture  appropriations  bill  right 
now.  So,  if  you  would  forgive  us  for  a  few  minutes,  we  will  go  over 
and  cast  our  votes,  and  our  Members  will  try  to  hurry  back. 

Mr.  Norwine.  We  might  be  here  when  you  get  back. 

Chairman  Sarpalius.  OK. 

[Recess.] 

Chairman  Sarpalius.  The  committee  will  come  back  to  order. 

Mr.  Dague,  I  would  like  to  hear  what  you  have  to  say. 

TESTIMONY  OF  PAUL  DAGUE,  PRESIDENT  AND  CEO,  JONES- 
BLAIR  CO.,  AND  PRESIDENT,  NATIONAL  PAINT  AND  COATINGS 
ASSOCIATION,  INC.,  ACCOMPANIED  BY  TIMOTHY  L.  HARKER, 
THE  HARKER  FIRM 

Mr.  Dague.  Thank  you,  Mr.  Chairman. 

I  am  Paul  Dague,  president  and  CEO  of  the  Jones-Blair  Co.  in 
Dallas,  Texas,  and  president  of  the  National  Paint  and  Coatings 
Trade  Association  in  Washington,  DC. 

I  am  honored  to  appear  before  you  and  your  committee  to  give 
our  thoughts  on  the  Superfund  settlement  policy,  the  Superfund 
law  overemphasis  on  liability,  and  our  company's  plight  as  a  so- 


called  de  minimis  contributor  at  a  massive  Superfund  site  in  Okla- 
homa. 

Superfund  is  a  retroactive  law.  When  our  company  sent  materi- 
als to  the  Hardage  Criner  dump  site,  it  was  done  in  complete  com- 
pliance with  the  law.  The  site  was  approved  by  the  Oklahoma  De- 
partment of  Health  under  the  auspices  of  the  U.S.  Environmental 
Protection  Agency.  Shipments  were  reported  to  the  State  as  re- 
quired and,  here  again,  as  these  other  gentlemen  have  stated,  the 
Oklahoma  Department  of  Health  and  the  EPA  recommended  that 
we  use  this  site. 

Somewhere  along  the  line,  the  management  of  the  Hardage 
dump  site  did  not  maintain  the  standards  required  by  EPA.  The 
site  was  then  declared  an  NPL  dump  site.  When  you  send  anything 
to  a  dump  site,  you  are  responsible  for  the  actions  of  the  operator 
in  perpetuity.  You  are  guaranteeing  until  the  end  of  time  that  the 
operator  will  perform  up  to  the  standards,  even  though  they  have 
not  yet  been  written. 

In  1986,  EPA  first  named  32  defendants  in  the  Hardage  case  as 
PRP's  and  ordered  them  to  pay  for  cleanup  of  the  site,  estimating 
it  would  cost  over  $300  million. 

The  PRP's  named  us  third-party  defendants  seeking  contribu- 
tion. A  group  of  61  PRP's  formed  the  Hardage  Steering  Committee 
and  proposed  a  cleanup  remedy  at  $60  million.  In  1989,  Jones-Blair 
and  178  other  PRP's  reached  an  $11  million  de  minimis  settlement 
with  the  EPA.  Our  companies  buy-out  was  $206,000,  three  times 
our  estimated  fair  share  allocation  based  on  a  $160  million  remedy. 
It  turned  out  to  be  nine  times  what  the  cost  of  the  remedy  was  for 
our  fair  share. 

But  the  Hardage  Steering  Committee  then  sued  us  for  contribu- 
tions to  help  pay  for  the  $34  million  in  transaction  costs  that  they 
expended  over  the  years  negotiating  and  litigating  a  final  cleanup 
arrangement  with  the  Government. 

Our  position  was,  that  having  settled  at  three  times  our  fair 
share  and  paying  our  lawyers  and  other  transaction  costs  through 
this  process,  this  was  major  insult  added  to  injury. 

Unbelievably,  the  U.S.  District  Court  first  allowed  these  claims 
to  survive  this  consent  decree  despite  the  contributions  protection 
provision,  and  later  ordered  us  to  agree  to  pay  part  of  these  costs. 
We  are  presently  pursuing  legal  appeals  of  these  issues  which  are 
complex  and  expensive. 

Clearly,  the  de  minimis  settlement  did  not  work  as  Congress  in- 
tended it.  While  this  highlights  one  painful  problem  we  experi- 
enced as  a  de  minimis  party,  there  are  other  points  we  would  like 
to  make. 

As  you  know,  the  EPA  collects  from  us  and  our  customers  bil- 
lions in  taxes  on  all  crude  oil  and  its  derivatives.  But  this  money  is 
used  extensively  for  administrative  and  enforcement  purposes.  Too 
little  goes  toward  cleanup.  I  am  not  sure  any  goes  toward  cleanup. 

EPA  and  the  Department  of  Justice  has  1,600  lawyers,  attorneys 
working  on  Superfund.  If  this  money  was  used  for  cleanup  instead 
of  enforcement  and  administration,  we  would  have  a  number  of 
dump  sites  cleaned  up.  Only  a  small  percentage  of  dump  sites  have 
been  cleaned  up — I  think  Mr.  Chairman,  you  said  13  percent — and 
most  of  them  remain  tied  up  in  legal  and  transactional  problems. 


I  believe  what  seems  to  be  missing  in  Superfund  law,  as  adminis- 
tered by  EPA,  Congress  can  help  fix. 

First,  de  minimis  settlements  must  be  available  up  front  to  those 
like  us' who  contributed  typical  waste  in  a  volume  of  1  percent  or 
less.  Our  percentage  was  less  than  2Ao  of  1  percent.  The  cash-out 
window  should  be  open  to  individual  de  minimis  PRP's  for  a  rea- 
sonable time  period  and  not  depend  on  what  de  minimis  PRP's  con- 
stitute as  a  share  of  the  cleanup  in  the  aggregate. 

Second,  EPA  must  be  directed  to  take  an  active  part  in  forming 
de  minimis  groups  reaching  de  minimis  settlements. 

Third,  de  minimis  settlers  should  receive  total  releases  and  not 
be  subject  to  contribution  suits  for  damages  or  PRP  transaction 

costs 

"  Fourth,  all  the  allocation  tools  given  EPA,  including  mixed  fund- 
ing to  pay  for  unidentified  or  orphan  shares  issuing  Nonbinding 
Preliminary  Allocation  of  Responsibility,  better  known  as  NBARS, 
and  entering  meaningful  consent  decrees,  should  be  mandated  by 
Congress  as  vital  to  the  program's  success. 

Fifth,  Congress  should  establish  a  technical  review  board  that 
can  promptly  resolve  questions  of  a  technical  nature  pertaining  to 
the  efficiency  and  cost-effectiveness  of  a  remedy.  EPA  has  no  real 
incentive  to  pick  low-cost  remedies.  PRP's  have  no  accelerated 
appeal  for  their  legitimate  technical  concerns  short  of  full-blown 

litigation.  ......       r  •  c 

Sixth,  Congress  can  say,  in  essence,  that  instituting  fairness  for 
the  so-called  polluters  is  not  capitulation  by  those  concerned  about 
environmental  remediation. 

It  is  the  most  practical  start  toward  perfecting  a  predictable  ra- 
tional payment  system  for  hundreds  of  thousands  of  cleanups.  The 
paint  industry  surveyed  itself  last  year,  and  we  were  shocked  to 
find  that  some  35  to  71  percent  of  our  Superfund  costs  to  date  have 
gone  to  lawyers  and  the  like.  In  the  meantime,  cleanups  are  de- 
layed for  3  to  10  years  as  scores  of  lawyers  negotiate  complex 
agreements. 
Mr.  Manzullo.  Mr.  Dague,  how  much  did  you  say  went  to  law- 

vers? 

Mr.  Dague.  It  varied  from  35  to  71  percent,  depending  on  the  in- 
dividual company  and  their  experience. 

Mr.  Manzullo.  So,  if  a  company  paid  $100  in  total  costs,  $35  to 
$70  would  be  for  attorneys  fees,  and  the  rest  would  be  toward  the 
cleanup? 

Mr.  Dague.  Toward  the  cleanup,  that  is  correct,  sir. 

Mr.  Manzullo.  Thank  you. 

Mr.  Dague.  These  energies  and  moneys  have  to  be  addressed  to 
cleanups  and  away  from  transactional  costs. 

I  know  one  attorney  whose  efforts  are  directed  to  a  more  effi- 
cient Superfund,  although  his  family  may  enjoy  the  benefits  of 
keeping  the  law  the  way  it  is.  Mr.  Tim  Harker,  founder  of  The 
Harker  Firm  in  Washington,  DC  is  with  me  today  to  help  answer 
any  questions  from  the  dais  which  are  beyond  my  expertise  and  ex- 
perience on  EPA  settlement  policy.  ■ 

I  pledge  to  you  and  the  committee  the  paint  industry  s  continued 
support  for  your  work  in  improving  Superfund.  There  is  no  Govern- 


ment  program  I  know  of  more  deserving  of  serious  mid-course  cor- 
rection by  Congress  than  this  law. 

Thank  you  very  much  for  letting  us  appear. 

[Mr.  Dague's  statement,  with  attachments,  may  be  found  in  the 
appendix.] 

Chairman  Sarpalius.  Thank  you,  Mr.  Dague. 

Mr.  Koenig. 

TESTIMONY  OF  LEE  N.  KOENIG,  PRESIDENT,  CROWN  BATTERY 
MANUFACTURING  CO.,  AND  MEMBER,  BOARD  OF  DIRECTORS, 
THE  BATTERY  COUNCIL  INTERNATIONAL 

Mr.  Koenig.  Good  afternoon,  I  am  Lee  Koenig,  president  of  the 
Crown  Battery  Manufacturing  Co.  I  am  also  a  member  of  the  San- 
dusky County  and  Ohio  Chamber  of  Commerce.  I  serve  on  the 
board  of  directors  for  the  Battery  Council  International  which  is  a 
trade  association  representing  the  interests  of  battery  manufactur- 
ers, distributors,  suppliers,  and  recyclers. 

I  would  like  to  tell  you  a  little  about  Crown  Battery.  We  are  a 
lead  battery  manufacturer  located  in  Fremont,  Ohio.  We  were 
founded  back  in  1926,  and  we  still,  today,  remain  a  small  business. 
We  have  about  200  employees  and,  we  operate  in  the  Midwest  of 
the  United  States. 

Our  customers  are  typically  small  independent  garages,  gas  sta- 
tions, distributing  houses,  suppliers,  and  we  also  do  service  compa- 
nies of  the  size  of  General  Electric  and  General  Motors. 

The  lead-acid  batteries  we  manufacture  are  used  in  starting, 
lighting,  and  ignition  applications  for  automobiles  and  other  vehi- 
cles. We  also  manufacture  industrial  lead-acid  batteries  used  in 
electric  fork  lifts  and  other  battery-powered  vehicles.  The  batteries 
we  manufacture  range  in  size  from  20  pounds  to  over  4,000. 

Throughout  our  history,  Crown  Battery  has  recycled  used  lead- 
acid  batteries  and  reused  the  recycled  lead  in  the  manufacture  of 
our  new  batteries.  Recycling  is  typically  involved,  and  we  pick  up 
the  used  batteries  from  our  customers,  suppliers,  and  distributors 
and  ship  them  back  to  a  secondary  smelter.  The  reclaimed  lead  is 
then  shipped  back  to  us,  and  we  process  it  and  make  new  batteries 
with  the  lead. 

Unfortunately,  it  is  precisely  this  recycling  activity  that  has  re- 
sulted in  our  involvement  with  Superfund.  Crown  Battery  sold 
used  batteries  to  a  secondary  smelter  that,  although  it  was  viable 
and  profitable  at  the  time  we  sent  the  batteries  to  them,  later  went 
out  of  business.  Consequently,  we  have  been  identified  at  this  and 
several  other  sites  as  a  PRP  in  regards  to  Superfund. 

I  would  like  to  mention,  that  anyone  in  this  room  who  owns  an 
automobile  is  an  original  generator  of  hazardous  waste  because 
every  automobile  has  a  battery  in  it,  which  the  lead-ACID  battery 
manufacturers  are  willing  to  collect  so  they  don't  end  up  as  hazard- 
ous waste  in  the  environment. 

We  bring  the  batteries  back  and  send  them  to  a  recycler  who  is 
EPA  approved,  and  when  he  goes  out  of  business,  we  get  classified 
as  a  PRP  and  are  expected  to  pay  the  penalty.  So,  all  of  us  contrib- 
ute to  it.  Everyone  in  this  room  who  has  a  car  is  a  generator,  and 
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yet  the  battery  manufacturers  are  taking  the  brunt  of  the  punish- 
ment. 

The  EPA  takes  the  position  that  battery  manufacturers  sending 
used  batteries  for  recycling  are  arranging  for  treatment  or  disposal 
of  hazardous  substance.  The  lower  courts  have  upheld  EPA  and  re- 
fused to  recognize  that  scrap  batteries  or  a  battery  is  a  useful  com- 
modity, much  like  virgin  ore,  when  processed. 

Thus,  even  though  Crown  Battery  could  not  control  the  contami- 
nation at  these  Superfund  sites,  we  are  jointly  and  severally  liable 
for  any  cost  of  cleanup.  I  would  like  to  provide  you  with  several 
examples. 

Approximately  8  years  ago,  there  was  the  Tonolli  recycling  site 
in  Pennsylvania.  We  had  sold  to  them  scrap  batteries  about  12 
years  earlier.  They  went  out  of  business  due  to  the  fact  that  they 
could  not  continue  to  conform  to  the  requirements  that  EPA  was 
asking  of  them  in  upgrading  their  facilities. 

They  went  out  of  business,  and  then  EPA  came  back  and  said, 
Crown  Battery,  you  are  a  PRP.  You  sent  them  the  batteries  that 
they  contaminated  the  ground  with.  Unfortunately,  when  they 
went  out  of  business,  we  lost  $10,000  on  what  they  had  not  paid  us. 
In  the  legal  negotiations  trying  to  get  the  site  cleaned  up,  we  have 
spent  approximately  $15,000  in  attorneys  fees,  and  we  still  haven't 
got  the  first  part  of  the  cleanup  finished. 

We  have  two  other  sites-in  the  State  of  Illinois.  When  we  sold 
these  batteries  to  be  recycled,  we  were  not  aware  that  they  were 
going  to  Illinois.  They  were  scheduled  to  be  shipped  to  Alabama 
and  Georgia. 

Both  of  these  recycling  sites  are  on  the  hazardous  waste  list  and 
the  EPA  wants  those  cleaned  up.  So,  we  have  been  named  as  PRP's 
with  these  locations. 

In  regards  to  the  Tonolli  site,  in  1992,  we  were  asked  by  EPA  to 
participate  in  a  de  minimis  settlement,  and,  originally,  EPA  had 
requested  that  the  fee  for  the  cleanup  would  be  $60,000.  Later,  they 
said  they  would  let  us  buy  out  under  a  de  minimis  settlement. 
However,  they  increased  the  fee  to  $139,000. 

Our  belief  is  that,  trying  to  do  it  with  other  PRP  rather  than 
using  governmental  agencies,  we  figured  that  it  can  be  cleaned  up 
and  our  cost  would  only  be  $80,000.  Crown  Battery  contributed  less 
than  1  percent  to  this  site,  and  we  are  being  strapped  with  a  fee  of 
that  magnitude. 

The  cleanup  has  not  yet  begun  8  years  later,  but  our  company 
already  has  incurred  $15,000  in  legal  fees.  Moreover,  the  contin- 
gent liability  here  makes  it  difficult  for  us  to  get  additional  financ- 
ing. In  fact,  it  threatens  the  very  existence  of  several  battery  com- 
panies. If  our  company  is  involved  in  the  cleanup  of  every  recycling 
facility  that  we  have  sent  batteries  to,  we  will  undoubtedly  be  out 
of  business. 

To  put  this  all  in  perspective,  let  me  point  out  that  battery  man- 
ufacturers such  as  Crown  Battery  have  for  years  helped  keep  our 
environment  clean  by  recycling  our  product.  Indeed,  our  recycling 
activities  have  been  conducted  at  EPA  approved  facilities. 

What  is  going  to  happen  to  these  facilities  in  5  to  10  years  down 
the  road?  One  thing  for  sure,  a  small  business  owner  such  as 
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myself,  cannot  afford  to  get  involved  in  many  more  of  these  Super- 
fund  cleanup  sites. 

There  was  a  facility  that  was  recently  constructed  in  Terrell, 
Texas.  They  spent  well  over  $5  million  in  building  a  facility  that 
would  be  EPA  approved.  They  built  the  facility,  which  consumed 
over  3  years,  and  by  the  time  they  got  it  completed,  they  still 
couldn't  comply.  Tejas  now  is  in  chapter  11,  and  this  is  the  result 
of  the  CERCLA  Act. 

I  would  like  to  offer  several  suggestions  as  solutions.  With  the 
background  I  have  stated,  allow  me  to  offer  some  suggestions 
which  will  ensure  a  more  equitable  approach  to  the  current  Super- 
fund  Program  and  lessen  its  impact  on  our  Nation's  small  business. 

First,  Superfund  should  be  amended  to  require  EPA  to  enter  into 
early  settlements  that  clearly  define  the  responsibilities  of  partici- 
pating parties  and  are  final.  Under  the  current  law,  most  PRP's 
are  unable  to  enter  into  settlements  that  truly  and  finally  define 
their  obligations.  This  situation  is  a  major  disincentive  to  settle- 
ments and,  in  turn,  causes  an  increase  in  litigation  and  other 
transaction  costs. 

Second,  Superfund  should  be  amended  by  deleting  provisions  al- 
lowing EPA  to  include  reopeners  in  administrative  orders  on  con- 
sent and  consent  decrees.  Also,  to  the  extent  that  any  statutory  au- 
thority is  maintained  for  the  recovery  of  natural  resource  damage, 
claims  for  such  damage  against  parties  that  have  entered  into  final 
response  cost  settlements  should  be  barred  unless  those  claims 
have  been  asserted  and  specifically  within  the  short  period  after 
EPA  asserts  a  claim  for  response  work  or  cost  payment. 

Third,  is  under  the  current  EPA  law,  the  sites  that  are  first  ana- 
lyzed to  see  if  the  aggregated  share  of  all  the  de  minimis  PRP  con- 
stitute a  significant  share  of  the  total  cost. 

This  practice  should  be  discontinued  because  it  often  results  in 
the  de  minimis  parties  bearing  a  disproportionately  high  share  of 
the  transactions  costs  and  in  proportion  to  their  liability.  Super- 
fund  should  be  amended  to  remove  the  risk  of  liability  to  persons 
who  collect  recyclable  or  reclaimable  products  as  part  of  a  bona 
fide  recycling  program  and  legally  disposes  them. 

Recent  years  have  seen  several  real  growths  in  recycling  and  rec- 
lamation. However,  recycling  of  products  that  contain  potentially 
hazardous  constituents,  such  as  lead  batteries  and  other  electrical 
devices,  have  been  chilled  by  the  risk  that  participants  in  collection 
programs  will  face  Superfund  liability  as  arrangers  for  treatment 
of  disposal. 

Indeed,  in  recent  months,  we  have  had  several  scrap  dealers  an- 
nounce that  they  will  no  longer  participate  in  battery  recycling  be- 
cause of  the  potential  liability  involved.  To  avoid  this  problem,  and 
to  encourage  recycling,  allowance  should  be  made  for  companies 
participating  in  a  bona  fide  recycling  program. 

Crown  Battery  has  never  been  accused  or  bought  into  the  pro- 
gram saying  that  we  have  perpetrated  or  we  have  fraudulently 
tried  to  dispose  of  any  of  the  batteries.  We  have  always  done  this 
through  the  legal  means  that  were  available  to  us.  Yet,  we  are 
being  called  upon  to  pay  the  price  for  the  cleanup  of  these  facili- 
ties. 
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If  we  don't  pick  up  the  batteries,  if  we  have  no  source  to  dispose 
of  them,  no  recycling  facility  that  we  can  sell  used  batteries  to,  I 
don't  know  where  the  consumers  in  this  country  are  going  to  dis- 
pose of  the  batteries  that  they  have  in  their  car. 

With  that,  Mr.  Chairman,  and  members  of  the  subcommittee,  I 
thank  you  for  the  opportunity  to  appear  before  you  today.  I  would 
be  pleased  to  answer  any  questions  that  you  may  have  in  regards 
to  my  situation. 

[Mr.  Koenig's  statement  may  be  found  in  the  appendix.] 

Chairman  Sarpalius.  Thank  you  very  much.  I  appreciate  the  tes- 
timony from  all  of  you  and  the  suggestions  that  you  have  given.  I 
want  to  ask  a  few  questions  and  then  let  my  colleagues  ask  some 
questions.  .   . 

Dr.  Alter,  recently  EPA  announced  a  series  of  administrative  im- 
provements to  speed  up  the  pace  and  lower  the  costs  of  cleanups. 
In  your  opinion,  will  these  changes  work?  Are  they  better?  Or  do 
we  still  have  a  problem? 

Dr.  Alter.  I  think  the  answer  is  yes  to  all  three  questions.  The 
changes  should  work,  and  the  situation  will  be  better.  The  adminis- 
trative changes  cannot  solve  the  problem  alone.  The  changes  can 
make  it  marginally  better  and  speed  up  the  process.  The  EPA 
changes  do  not  alter  the  root  causes  of  Superfund  problems:  The 
way  in  which  the  money  is  collected  and  spent.  The  change  certain- 
ly does  not  alter  the  liability  system. 

There  are  three  or  so  aspects  of  Superfund  that  are  terrible  be- 
sides de  minimis  settlements  for  small  businesses.  One  is  early  set- 
tlements. If  somebody  who  is  de  minimis  or  close  to  it  can  cash  out 
quickly,  they  will  have  the  certainty  that  they  can  go  on  with  their 
business. 

Second,  is  the  need  for  so-called  no  reopeners.  All  that  means  is 
once  I  agree  that  I  am  out,  and  I  am  done,  and  I  am  finished,  that 
is  it,  finished,  barring  significant  new  findings.  What  that  means 
is:  One,  EPA  won't  knock  on  my  door  again;  two,  I  won't  deal  with 
the  States.  They  will  sign  off  and  EPA  won't  reopen;  three,  and 
maybe  most  important  for  a  small  business,  is  that  once  the  reme- 
diation is  finished,  the  business  can  go  to  a  bank.  These  are  some 
of  the  things  that  the  administrative  changes  EPA  has  proposed 
can't  touch.  The  law  has  to  be  changed. 

Chairman  Sarpalius.  Mr.  Dague,  in  your  written  testimony,  you 
mentioned  that  Superfund  law  can  be  used  as  a  kind  of  blackmail 
by  parties  looking  to  get  more  of  the  cleanup  costs  from  de  minimis 
settlements. 

Would  you  mind  discussing  this  point  a  little  bit  further? 
Mr.  Dague.  Well,  in  our  case,  and  Tim  can  probably  be  a  little 
more  descriptive  on  the  legal  side,  but  we  made  a  settlement  with 
EPA  and  thought  that  we  had  closed  the  case  according  to  the  law. 
But  the  Hardage  Criner  Steering  Committee  came  back  and  kept 
us  in  and  wanted  us  to  contribute  to  their  transaction  costs.  We 
felt  that  we  had  already  settled  our  case  with  the  EPA,  and  should 
not  be  continued  in  the  case. 

Tim,  can  you  broaden  the  answer  a  little  bit  on  that?  It  is  more 
on  legal  grounds  than  it  is  anything  else. 

Mr.  Harker.  Well,  it  is  both  legal  and  policy,  but  the  issue  is  the 
extent  to  which  the  law  provides  an  incentive  to  litigate  and  be- 
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cause  companies  that  are  tied  into  a  site  for  major  costs  have  to  go 
hire  lawyers,  they  might  as  well  utilize  those  lawyers  to  try  to 
spread  those  costs  around  as  much  as  possible. 

The  companies  that  are  de  minimis — Jones-Blair  was  in  that  sit- 
uation— tend  to  be  victimized  because  they  don't  have  the  capacity 
to  hire  lawyers  to  the  same  extent  as  the  major  contributors,  nor 
do  they  have  the  economic  incentive  in  the  particular  case. 

So,  they  tend  to  look  at  each  demand  for  payment  and  say,  well, 
I  can  either  pay  the  extortion  demand,  or  I  can  hire  a  lawyer  and 
fight  it,  and  then  it  becomes:  What  is  the  value  of  the  nuisance 
value  of  that  litigation?  In  effect,  if  it  costs  $100,000  to  defend  a 
demand  for  $500,000,  which  is  considered  extortionate,  you  pay  it. 

Superfund  is  rampant  with  those  kinds  of  situations  where  law- 
yers are,  in  effect,  making  extortionist  demands  for  small  contribu- 
tors, and  the  small  contributors  are  faced  with  either  the  Hobson's 
choice,  on  the  one  hand,  of  hiring  a  lawyer  and  paying  very  high 
fees  to  try  to  defend  that  situation  through  a  trial  or,  on  the  other 
hand,  paying  an  exorbitant  demand. 

I  have  seen  a  number  of  companies  simply  say,  look,  this  is  an 
absolute  rip-off,  but  I  am  going  to  write  the  check  because  at  least 
there  is  certainty,  and  when  I  write  the  check  I  am  done.  The 
small  business  community  is  being  pillaged. 

Chairman  Sarpalius.  That  is  one  of  the  serious  problems  with 
Superfund.  All  of  you  mentioned  the  problem  of  attorneys  fees.  The 
whole  problem  I  see  with  Superfund  is  that  it  seems  like  it  is  a 
businessman's  nightmare  and  a  lawyer's  dream. 

Let  me  ask  Mr.  Koenig  and  Mr.  Dague,  in  the  time  that  you 
were  going  through  this  process — I  would  assume  that  during  that 
time  period,  any  business  that  is  caught  up  in  Superfund  has  diffi- 
culty obtaining  any  loans,  any  expansions,  any  improvements — 
your  business  is  pretty  well  at  a  standstill;  is  that  correct? 

Mr.  Koenig.  One  of  the  things  we  have  noticed  in  the  last  few 
years  is  that  we  have  customers  who  we  sell  industrial  batteries  to, 
and  it  has  become  part  of  the  procedure  now  that  we  have  to  docu- 
ment where  these  batteries  go  to  be  disposed  of.  We  have  to  assume 
the  liability,  otherwise  a  company  such  as  General  Motors  or 
Whirlpool  Corp.  will  not  do  business  with  us  because  they  know  of 
this  hazardous  material  liability. 

If  our  company  does  not  continue  in  business  because  of  the  cost 
of  trying  to  clean  up  these  hazardous  sites,  then  they  will  come 
back  to  a  General  Motors  or  to  a  Whirlpool  and  expect  those  com- 
panies to  pay  for  it.  So,  the  nature  of  business  has  had  to  change 
already.  Our  company  is  a  family  business.  We  have  a  problem 
with  estate  planning.  In  the  transition  of  our  business,  we  have  to 
have  as  one  alternative,  the  ability  to  sell  our  company. 

Today,  outside  of  the  battery  industry,  if  we  look  for  somebody  to 
buy  our  company,  they  say  are  you  kidding?  Why  would  I  want  to 
go  into  the  battery  business  with  what  you  are  faced  with  EPA  and 
Superfund.  So,  it  is  closing  that  door  as  a  method  of  continuation  of 
our  company.  Our  marketing  concept  has  changed,  and  I  am  aware 
of  companies  that  have  gone  out  of  business  because  they  could  not 
pay  the  fines  of  the  hazardous  waste  cleanup.  We  haven't  got  to 
that  stage  yet. 

Chairman  Sarpalius.  OK.  Mr.  Hefley. 
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Mr.  Hefley.  Well,  thank  you.  I  hardly  know  where  to  start.  It  is 
such  a  horror  story.  You  wonder  if  we  are  not  operating  on  a  dis- 
torted premise.  The  premise  on  the  one  hand  sounds  real  good  on 
the  surface  that  the  polluter  pays,  but,  on  the  other  hand,  do  you 
really  have  a  responsibility  if  you  dispose  of  your  batteries  in  a  li- 
censed EPA-approved  disposal  facility. 

Shouldn't  that  be  the  end  of  it  for  you?  If  I  buy  my  battery  at 
Sears  and  take  that  battery  back  to  Sears  when  I  get  a  new  bat- 
tery, and  they  take  it,  shouldn't  they  come  to  me  eventually.  I 
don't  know  what  they  do  with  it.  I  am  giving  it  back  to  someone 
who  is  a  legitimate  business,  and  I  assume  they  are  going  to  do  the 
right  thing. 

They  gave  it  to  a  recycler,  or  whatever,  and  assume  they  are 
going  to  do  the  right  thing.  So,  where  does  this  start  and  stop?  Do 
you  even  have  any  liability  in  this? 

Mr.  Koenig.  I  would  like  to  ask  the  committee  where  does  this 
stop?  EPA  has  written  into  the  regulations  at  this  point  that  when 
we  sell  batteries  to  the  city  of  Detroit,  the  city  of  Cleveland,  the 
city  of  Pittsburgh,  the  city  of  Columbus,  and  we  pick  their  scrap 
batteries  up  that  they  use  in  the  buses,  the  vehicles  there,  and  we 
send  those  to  the  smelters,  we  cannot  go  back  and  sue  or  file  a 
claim  from  the  cities  because  EPA  has  said  that  any  municipalities 
are  exempt. 

Any  local  government  is  exempt  but  you,  Crown  Battery.  You 
are  going  to  pay  the  bill,  even  though  you  picked  up  those  batter- 
ies, and  they  are  not  necessarily  our  batteries  or  batteries  that  we 
sold  them.  We  are  trying  to  do  a  service  in  keeping  the  environ- 
ment clean,  and  then  we  get  caught  in  the  Superfund  regulation 
that  says  we  are  the  PRP  because  we  shipped  it,  or  we  sold  it  to 
the  recycler.  It  is  a  total  injustice,  and  they  recognize  this.  They 
say  the  governments  are  exempt  but  we  are  not.  That  is  a  dual 
standard  by  any  interpretation  of  the  law. 

Mr.  Hefley.  Mr.  Dague. 

Mr.  Dague.  Yes,  Mr.  Hefley.  I  think  it  is  particularly  frustrating 
to  small  business  where  we  go  to  the  States  and  to  the  EPA  and 
say,  "What  should  we  do  with  this  material?"  They  tell  us  where  to 
take  it,  and  they  have  these  approved  sites.  We  take  and  register 
with  the  Government,  file  all  the  documents,  the  manifests,  and  all 
this. 

Typically,  what  happens  is  these  places  go  bankrupt  as  they  have 
more  and  more  standards  and  regulations  piled  on  to  them,  and 
they  typically  go  bankrupt.  Their  business  is  burned  down  and  all 
the  records  are  lost,  and  they  go  to  the  States,  and  they  pick  up  all 
these  manifests.  So,  all  of  us  who  did  as  we  were  supposed  to  do, 
trying  to  do  the  right  thing,  well  then  we  are  pulled  into  the  proc- 
ess. It  is  extremely  frustrating.  Then  once  you  get  in  there,  you 
can't  get  out. 

All  of  us  are  environmentally  minded,  and,  as  the  chairman  said, 
we  all  drink  water,  we  all  breathe  air,  and  we  are  all  trying  to  do 
the  right  thing,  but  it  is  just  really  a  mess. 

Mr.  Hefley.  Isn't  the  original  premise  wrong?  Isn't  this  a  soci- 
etal good  to  clean  up  these  sites?  If  it  is  a  societal  good — I  mean, 
we  all  use  those  batteries.  We  all  use  your  paint.  If  it  is  a  societal 
good,  shouldn't  the  primary  responsibility  be  for  society  to  clean  up 
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those  sites,  unless  you  can  nail  someone  who  you  can  prove  has  de- 
liberately been  a  polluter.  He  has  dumped  in  the  river,  or  you  have 
gone  offshore  and  dumped  our  batteries,  whatever.  Then  you  ought 
to  nail  that  guy. 

But  to  reach  down  and  pick  up  people,  as  the  gentleman  who  was 
here  earlier  said,  who  are  a  tiny  fraction  of  the  problem,  too  small 
to  measure  and  yet,  because  of  that,  your  name  gets  on  a  list  some- 
where. Shouldn't  that  be  society's  responsibility? 

Mr.  Dague.  Well,  we  think  it  really  should  be,  particularly  when 
you  have  done  things  according  to  the  law.  I  mean,  all  this  stuff  is 
ex  post  facto.  I  don't  know.  In  Texas,  they  taught  us  that  you 
couldn't  pass  ex  post  facto  laws  in  the  United  States.  It  is  kind  of 
like  being  given  a  ticket  for  driving  70  miles  an  hour  back  in  1955 
when  it  was  legal  and  now  the  speed  limit  is  55.  It  is  crazy.  We 
agree  with  you. 

We  think  that  some  real  sense  needs  to  be  brought  to  this.  We 
think  that  Congress  really  needs  to  tell  the  EPA  to  make  some  of 
these  de  minimis  settlements.  Do  some  things  that  they  really 
don't  want  to  do  because  they  are  playing  CYA.  If  they  make  a  de- 
cision on  a  lot  of  this  stuff,  they  are  apt  to  be  criticized  by  Congress 
or  someone  else. 

Mr.  Hefley.  If  I  told  you  that  I  am  introducing  a  bill  today  that 
is  going  to  get  tough  on  crime,  and  somebody  has  to  pay  for  the 
cost  of  the  crime  in  this  country.  So,  if  we  find  a  murderer,  we  are 
going  to  go  back,  and  everybody  who  contributed  to  this  person's 
life  is  going  to  have  some  responsibilities  for  paying  for  his  crimes. 
That  means  his  school  teacher,  so  we  are  going  to  nail  the  school 
teacher  and  the  school.  We  are  going  to  nail  the  doctor  who  deliv- 
ered him,  because  he  didn't  strangle  him  at  birth,  and  we  are  going 
to  nail  the  hospital  where  he  was  born.  You  would  say  I  was  an 
idiot,  ridiculous,  but  how  much  different  is  that  than  what  we  are 
talking  about  here. 

Mr.  Dague.  It  is  a  lot  similar.  I  think  that  your  bill  would  be 
pretty  hard  to  sell. 

Mr.  Hefley.  I  have  a  cosponsor  here. 

Mr.  Koenig.  I  would  vote  for  it. 

Mr.  Hefley.  I  don't  want  to  take  more  than  my  share  here,  but 
it  is  just  fascinating.  I  think  we  are  into  a  subject  that  we  really 
ought  to  be  tenacious  about.  You  and  the  organizations  that  repre- 
sent you  should  be  very  tenacious  as  we  go  through  this,  because  it 
is  a  nightmare,  and  it  is  not  fair,  and  it  is  not  right. 

We  need  help,  though,  from  you.  You  have  given  us  some  good 
suggestions.  I  want  to  open  the  invitation  to  you,  to  Mr.  Harker. 
You  may  be  enthusiastic  about  doing  this,  but  give  us  one,  two, 
three  on  what  you  think  needs  to  be  done  to  make  this  a  fair,  ap- 
propriate approach,  including  whether  or  not  we  need  to  change 
the  initial  premise  that  I  talked  about. 

Dr.  Alter.  Mr.  Hefley,  if  I  may. 

Mr.  Hefley.  Sure. 

Dr.  Alter.  I  want  to  encourage  that.  The  premise  dates  back  to 
1980.  As  I  look  around  the  room,  with  my  white  hair,  I  can  talk 
about  what  happened  in  Superfund  in  1980.  The  country  learned 
about  Love  Canal  and  was  frightened  of  hazardous  waste  sites.  As 
a  result,  two  things  happened  with  the  original  Superfund  law. 
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One,  it  was  not  an  environmental  law,  but  a  liability  law,  to 
punish.  The  law  was  to  look  for  victims  and  for  people  to  blame, 
sort  of  like  your  criminal. 

The  second  was  to  be  retroactive.  My  understanding  of  ex  post 
facto  is  it  does  not  apply  to  civil  cases,  and  much  of  Superfund  ad- 
dresses civil  rather  than  criminal  actions.  But  what  we  have  now  is 
an  opportunity  to  question  the  original  premise  of,  are  we  going  to 
punish  people  for  the  old  sites? 

What  we  found  in  the  13  years  is  that  while  we  were  so  busy 
looking  for  people  to  punish,  we  were  not  cleaning  sites.  How  do  we 
write  a  law  that  is  going  to  clean  up  these  sites  and  benefit  society? 

I  don't  want  to  minimize  the  difficulty  of  this  question.  It  is 
being  debated  all  over  town  among  all  kinds  of  groups.  It  is  easy  to 
point  the  finger  at  what  is  wrong.  There  are  a  lot  of  good  people 
trying  to  find  out  how  to  do  it  right.  Everybody  is  going  to  have  to 
work  together  on  this.  Congress,  the  public  sector,  the  private 
sector,  and,  hopefully,  the  environmental  community.  Everybody 
should  set  aside  the  idea  that  we  always  need  somebody  to  blame. 

Mr.  Hefley.  Well,  you  are  absolutely  right,  and  what  we  want  is 
to  get  the  sites  cleaned  up.  I  am  not  looking  for  something  else  for 
the  Federal  Government  to  take  responsibility  for  and  to  put  out 
money  for,  but  I  know  many  defense  aerospace  companies,  for  in- 
stance, that  have  tremendous  expertise  and  technology  and  have 
told  me  they  think  this  is  one  of  the  things  they  could  convert  to. 

I  am  on  the  Armed  Services  Committee.  We  talk  about  military 
conversion.  One  of  the  things  they  would  like  to  convert  to  would 
be  environmental  cleanup,  yet  they  say  they  wouldn't  touch  it  with 
a  10-foot  pole  because  then  they  get  enmeshed  in  the  liability,  and 
yet  there  is  that  expertise. 

So,  on  the  one  hand,  we  are  defeating  our  purpose  of  cleaning  up 
because  the  people  who  might  have  the  expertise  don't  want  to 
touch  the  thing,  because  we  are  trying  to  find  someone  to  blame, 
just  as  you  say,  and,  somehow  or  other,  we  have  to  get  away  from 
that. 

Dr.  Alter.  Anytime  anyone  cleans  up,  somebody  can  come  along 
and  take  a  soil  or  water  sample  and  find  a  part  of  a  "gigjillion"  of 
something  nobody  ever  heard  of  and  say  you  didn't  clean  it  up 
enough.  So,  you  have  to  clean  it  up  again. 

There  is  an  expression  in  the  Superfund  vocabulary:  How  clean 
is  clean?  Congress  is  going  to  have  to  decide  that.  Somehow,  in 
your  wisdom,  draw  a  line  and  say,  this  is  clean  enough. 

Mr.  Hefley.  Today,  we  can  measure  to  a  tolerance  that  10  years 
ago  even  you  couldn't  have  measured  to;  20  years  you  certainly 
couldn't  have,  and  on  down  the  line.  So,  we  can  find  little  traces  of 
something,  arsenic,  for  instance.  You  deal  with  that  in  your  paints. 

Mr.  Dague.  We  don't  have  any  arsenic. 

Mr.  Hefley.  Well,  lead.  But  you  measure  trace  amounts. 

Mr.  Dague.  The  scientific  instrumentation  has  gotten  down  to 
where  you  can  get  parts  per  trillion  or  something  which  is  undetec- 
table otherwise.  Congressman  Hefley,  our  association  has  sent  out 
to  each  Congressman's  office  and  every  Senator's  office  a  brochure, 
a  whole  packet  on  our  recommendations  on  Superfund.  That 
should  be  in  your  possession. 

Mr.  Hefley.  We  would  like  to  have  one. 
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Mr.  Dague.  You  can  certainly  have  this  one  right  here. 

Mr.  Hefley.  We  need  your  help.  Otherwise  we  operate  in  a 
vacuum.  This  is  an  opportunity.  If  we  blow  this  opportunity,  then 
we  may  not  have  an  opportunity  for  a  lot  of  years  to  solve  this 
problem.  We  don't  base  environmental  decisions  on  this  Congress 
on  good  science,  ordinarily.  We  base  it  on  emotion. 

We  have  talked  about  global  warming.  There  is  not  a  shred  of 
evidence  that  there  is  any  such  thing  as  global  warming  acknowl- 
edged, yet  that  is  a  big  scare  right  now.  You  just  multiply  that  by  a 
thousand  other  things.  If  we  would  base  environmental  decisions 
on  good  science,  then  you  guys  would  be  in  good  shape.  Maybe  that 
is  one  of  the  changes.  We  need  to  make  it  absolutely  on  good  sci- 
ence, but  help  us,  and  we  will  try  to  help  you. 

Mr.  Dague.  We  would  certainly  endorse  that. 

Mr.  Hefley.  Thank  you,  Mr.  Chairman. 

Chairman  Sarpalius.  Dr.  Alter,  do  you  have  any  idea  how  many 
small  businesses  are  affected  by  Superfund? 

Dr.  Alter.  No,  sir;  for  example,  when  we  have  asked  some  of  our 
members  in  preparation  for  this  hearing,  they  were  shy  about 
coming  forth  when  they  are  involved  in  Superfund.  You  heard  the 
word  "blackmail"  being  used.  They  are  frightened.  One  way  is  to 
look  at  all  the  lists  of  the  PRP's,  and  that  is  probably  just  scratch- 
ing the  surface. 

Chairman  Sarpalius.  I  would  think,  as  you  all  have  testified, 
that  the  whole  system  is  designed  to  sue  whoever  you  can  to  try  to 
recover  the  cost  to  clean  up  a  site.  In  reality,  the  actual  amount  of 
money  and  time  that  goes  toward  cleaning  up  the  site  is  a  very 
small  percent  of  the  actual  cleanup  effort.  Dr.  Alter,  you  probably 
have  the  answer  to  that.  How  long  does  it  take  to  clean  up  a  site? 

Dr.  Alter.  Until  final,  about  12  years.  But  let  me  explain  final. 
After  the  site  construction  is  complete,  EPA  conducts  a  couple  of 
years  of  monitoring  before  they  declare  a  site  finally  clean.  So,  to 
pass  the  construction  in  the  progress  stage,  it  is  6  to  12  years. 

You  heard  that  the  average  cost  per  site  is  $30  million.  Please 
accept  for  a  moment  that  about  half  of  that  is  transaction  costs, 
and  construction  the  other.  The  process  elevates  the  costs  this  high. 
Suppose  the  PRP  group  comes  in  and  says  that  they  have  two  ways 
of  cleaning  the  site.  The  low  cost  way  say  is  $3  million — and  I  am 
making  up  numbers  for  the  moment — but  the  group  will  opt  for 
the  higher  cost  way  to  be  safe,  say  $6  million. 

Their  EPA  may  say,  we  have  to  deal  with  all  the  neighborhood 
groups,  face  the  environmentalists,  and  face  Congress.  They  are  all 
going  to  ask  if  we  are  sure  it  is  clean.  So,  instead  of  $3  or  $6  mil- 
lion, why  don't  we  spend  $18  million?  Then  the  negotiations  start.  I 
am  not  exaggerating  what  has  happened  in  some  cases.  The  idea  is 
to  spend  more  money  to  be  doubly  certain. 

We  have  all  heard  the  expression,  belt  and  braces  to  hold  up 
trousers.  In  some  of  Superfund  sites,  the  high  cost  is  due  to  belt, 
braces,  and  Super  Glue  to  make  sure  it  is  clean.  Again,  if  we  drew 
the  line  and  said  how  clean  is  clean,  and  if  we  use  good  science, 
and  said  this  is  the  risk,  the  best  we  can  do,  we  are  not  perfect,  but 
boy  it  is  pretty  good,  we  could  draw  the  line  and  keep  the  costs 
down. 

Chairman  Sarpalius.  How  do  you  determine  that? 
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Dr.  Alter.  In  some  cases  in  environmental  legislation  or  regula- 
tion, we  have  used  risk  analysis  and  risk  management  as  a  public 
policy  for  society.  We  state  a  willingness  to  accept  a  certain  risk. 
Now,  that  risk  may  be  minuscule;  1  in  a  million,  1  in  100,000,  or  1 
in  10,000  is  the  range  that  it  has  been  used  in  environmental  deci- 
sionmaking. We  have  to  set  a  value  as  policy  and,  for  a  Superfund 
site,  accept  that  risk. 

Then  I  would  add:  Under  what  circumstances?  What  is  the 
future  use  of  that  land?  Well,  most  cases,  people  say  I  want  it  clean 
enough,  the  risk  low  enough,  that  if  a  housing  development  were 
put  on  that  site  and  the  children  sat  in  the  sand  and  ate  the  sand, 
they  will  be  safe. 

Housing  developments  are  not  going  to  go  on  all  sites.  There  are 
alternatives,  such  as  Industrial  facilities.  We  can  fence  the  site, 
turn  it  into  a  wildlife  preserve,  and  keep  people  out.  You  don't 
have  to  clean  all  sites  to  the  same  low-risk  level.  We  have  to  ask, 
what  is  the  cost  for  the  clean  up?  What  is  the  eventual  use  of  the 
site?  How  can  I  match  the  two  and  save  society  some  money? 

I  predict  that  this  will  happen  in  the  cleanup  of  Federal  sites  be- 
cause some  of  the  DOE  and  DOD  sites  are  the  worst  in  the  country. 
The  questions  will  be  asked  because  it  will  be  tax  money  that  goes 
to  clean  up  those  sites.  There  are  no  PRP's  except  the  U.S.  Govern- 
ment. When  the  agencies  realize  how  much  it  costs,  we  may  get 
some  rationale  in  Superfund. 

We  have  to  combine  the  risks  which  can  be  calculated,  the  future 
use  of  the  land,  the  technology  to  be  used,  and  then  administrative 
changes  to  have  everything  operate  smoothly. 

I  think  the  law  has  to  be  revisited  the  way  money  is  collected,  on 
liability  and  some  of  the  other  things  that  we  have  been  talking 
about.  Again,  invert  the  law  and  say,  this  is  not  a  law  of  punish- 
ment, but  a  law  for  cleanups  for  everybody's  good. 

I  don't  envy  the  Members  of  Congress.  You  have  a  tough,  tough 
time.  We  will  give  you  all  the  help  we  can.  You  are  going  to  have 
to  be  making  some  very  difficult  decisions.  This  is  a  difficult  prob- 
lem. 

Chairman  Sarpalius.  Well,  it  is  tough  politically  to  try  to  strike 
a  balance  between  environmental  groups,  business  groups,  Govern- 
ment, private  sector,  and  all  the  different  interests  that  are  in- 
volved in  here.  There  is  no  question  that  the  current  Superfund 
law  needs  to  be  improved.  It  has  to  be  changed,  and  that  is  what 
we  are  looking  for — answers  and  suggestions. 

This  is,  as  I  said  earlier,  the  first  hearing  of  several  hearings 
that  this  committee  will  have.  We  also  intend  to  hear  from  envi- 
ronmental groups  and  the  EPA.  We  will  hear  from  as  many  differ- 
ent perspectives  as  we  possibly  can.  Your  input  means  very  much 
to  the  subcommittee.  After  all,  this  is  a  subcommittee  of  small 
business,  and  we  are  here  to  try  to  help  small  businesses  in  any 
way  that  we  can. 

One  area  that  we  have  not  touched  much  on,  that  I  would  like  to 
get  a  better  feel  for,  is  on  the  problems  businesses  have  with  loans 
or  expansions  or  improvements  after  being  involved  in  a  Superfund 
site.  I  understand  that  many  of  these  businesses  that  wind  up  as  a 
PRP  become  frozen  growth  wise.  If  anything,  they  are  going  to  go 
under.  They  are  not  going  to  be  expanding  at  all. 
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If  any  of  you  could  touch  on  that,  I  would  appreciate  it. 

Dr.  Alter.  I  will  send  you  a  copy  of  the  testimony  we  recently 
presented  to  Senator  Lautenberg's  subcommittee  of  Environment 
and  Public  Works.  It  addresses  a  bill  he  introduced  on  voluntary 
cleanups.  The  problem  addressed  illustrates  perfectly  what  you  are 
talking  about.  People — businesses  and  municipalities — have  proper- 
ty, just  land  or  land  and  buildings,  that  has  to  be  cleaned  up. 

They  cannot  transfer  that  property,  as  you  heard  from  Mr. 
Koenig.  They  cannot  sell  it.  Some  States  have  laws  that  say  you 
need  a  form  asserting  that  the  property  is  not  environmentally 
contaminated.  Until  the  property  can  be  cleaned,  it  is  worthless. 
Owners  have  to  pay  taxes  on  it  and  maintain  it.  They  can't  trans- 
fer it  or  use  it  for  something  else.  They  cannot  conduct  their  busi- 
ness. 

If  they  go  to  the  bank  to  get  a  loan  on  the  property,  first  thing 
the  bank  wants  to  know,  is  it  clean?  If  somebody  wants  a  mortgage, 
is  it  clean?  Banks  have  been  stuck  as  PRP's  while  being  passive 
managers.  It  is  not  only  Superfund,  but  RCRA  cleanups  as  well. 

Mr.  Lautenberg  and  Mr.  Swift  in  the  House,  have  introduced 
bills  to  encourage  voluntary  cleanups  of  such  sites. 

I  will  close  with  one  story  that  one  of  our  members  told  us  to 
show  how  Superfund  cleanups  affect  small  businesses.  One  of  the 
largest  corporations  was  closing  two  plants  in  two  different  States. 
The  employees  wanted  to  buy  the  plants,  operate  them,  and 
become  suppliers  to  the  former  owner. 

The  former  owner  doesn't  want  to  be  in  that  business  anymore, 
but  they  will  buy  the  supplies.  The  sale  to  the  employees  is  being 
held  up  because  the  property  isn't  cleaned,  and  they  can't  volun- 
tary clean  up.  The  two  States  do  not  have  appropriate  programs. 
The  alternative  is  to  close  the  plant  and  wait  for  the  State  super- 
vised cleanup  through  "normal"  channels  while  all  the  people  are 
put  out  of  work.  Two  small  businesses  are  not  permitted  to  form 
this  way. 

Chairman  Sarpalius.  Any  other  questions? 

Mr.  Hefley.  No;  but  we  really  do  appreciate  your  testimony.  It 
has  been  excellent  testimony,  and  we  look  forward  to  your  help  as 
we  try  to  struggle  through  this  thing.  Be  diligent  and  take  advan- 
tage of  the  opportunity  as  I  suggested  earlier. 

Chairman  Sarpalius.  I  want  to  thank  all  of  you  for  taking  the 
time  and  the  effort  to  be  here  today  and  for  all  of  the  information 
provided.  Your  full  written  testimony  will  be  part  of  the  record. 

Thank  you  very  much. 

[Whereupon,  at  3:49  p.m.,  the  subcommittee  was  adjourned,  sub- 
ject to  the  call  of  the  Chair.] 
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STATEMENT  OF  REP.  BILL  SARPALIUS,  CHAIRMAN 

SUBCOMMITTEE  ON  THE  DEVELOPMENT  OF  RURAL  ENTERPRISES, 

EXPORTS  AND  THE  ENVIRONMENT 

HEARING  ON  THE  SUPERFUND  PROGRAM 

June  29,  1993 

The  Superfund  program  is  13  years  old,  but  it  is  plainly  in  need 
of  revision  both  from  the  business  and  the  environmental  stand 
points.   On  one  hand,  we  need  to  do  a  better  job  in  getting  this 
nation's  hazardous  waste  sites  cleaned  up  in  a  timely  fashion. 
On  the  other  hand,  we  must  not  break  the  backs  of  businesses  by 
forcing  them  into  prolonged,  costly  litigation. 

A  business  that  is  forced  into  bankruptcy  by  Superfund  litigation 
won't  be  contributing  to  site  clean  up,  but  it  will  be 
contributing  to  America's  unemployment  lines.   The  time  has  come 
to  take  a  different  approach  to  cleaning  up  our  environment. 

The  clean  up  of  America's  hazardous  waste  sites  demands  that  all 
parties  involved  cooperate  in  the  clean  up  effort. 

This  is  the  first  of  several  hearings  this  Subcommittee  will  hold 
on  the  Superfund  program.   Today,  we  will  hear  from  the  small 
business  community.   We  will  hear  from  the  people  who  have  been 
involved  in  a  Superfund  site,  and  we  will  hear  suggestions  on  how 
to  improve  the  Superfund  program. 

-more- 
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Add  Two 

Sarpalius  Opening  Statement 

This  hearing  is  not  about  blame,  nor  is  it  about  shifting 
responsibility  —  being  small  is  not  an  excuse  to  pollute.   These 
hearings  are  about  bringing  two  sides  together  to  find  a  workable 
solution  to  a  problem  that 
concerns  us  all. 

Just  because  you  own  a  business  doesn't  mean  that  you  care  less 
about  the  environment.   We  all  drink  the  same  water 
and  breathe  the  same  air.   Our  children  all  play  in  the  same 
streams,  woods  and  lots.   We  all  want  a  clean  environment. 

According  to  the  EPA,  the  clean  up  of  a  Superfund  site  on  average 
costs  $30  million  and  lasts  about  ten  years.   To  recover  its 
costs,  EPA  is  authorized  to  collect  payment  for  the  cost  of 
cleaning  up  a  Superfund  site  from  the  responsible  parties  through 
negotiation  or  lawsuit. 

To  date,  EPA  has  only  cleaned  up  13  percent  or  169  Superfund 
sites  —  that  leaves  1,111  sites  that  have  yet  to  be  cleaned  up 
completely. 

Today,  we  will  learn  how  well  this  process  works  from  the 
businesses  involved  in  Superfund.   I  look  forward  to  a 
constructive  discussion  of  the  Superfund  issue. 


-30- 
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STATEMENT  OF  REPRESENTATIVE  JIM  RAMSTAD 

Before  the  House  Small  Business  Subcommittee  on  the  Environment 

June  29,  1993 

Superfund's  Impact  on  Small  Businesses 

Mr.  Chairman,  I  commend  you  for  holding  this 
important  hearing  today. 

This  subcommittee  can  play  a  major  role  in  the 
reauthorization  of  the  Superfund  law  this  year.    While, 
unfortunately,  we  do  not  have  legislative  jurisdiction 
over  Superfund,  we  can,  through  this  and  other 
hearings,  alert  Congress  to  the  devastating  impact  this 
law  has  had  on  many  small  businesses. 

No  one  disputes  the  need  to  identify  and  clean  up  the 
Superfund  sites. 

Few  contest  the  foundation  of  the  Superfund  law, 
which  holds  that  the  polluters  must  pay. 

But  obviously,  there  must  to  be  improvements  in  the 
mechanisms  for  relieving  minor  polluters  from 
oppressive  third  party  contribution  lawsuits. 

I  have  heard  from  several  small  businesses  in 
Minnesota  who  have  been  issued  the  challenge, 
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'settle  with  us  now  for  thousands  of  dollars  or  we'll 
sue  you  for  much  more  very  soon."    Many  of  these 
small  businesses  contest  the  allegation  that  they 
contributed  any  hazardous  waste,  and  yet  they  face 
this  ultimatum. 

Clearly,  small  businesses  cannot  afford  this  new  cost- 
of-doing-business. 

Mr.  Chairman,  I  look  forward  to  hearing  from  our 
witnesses  today,  and  I  am  willing  to  work  with  you  on 
this  issue  as  the  reauthorization  bill  moves  through  the 
House. 
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BY:    DR.  HARVEY  ALTER 
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The  Chamber's  mission  is  to  advance  human  progress  through  an  economic, 

political  and  social  system  based  on  individual  freedom, 

incentive,  initiative,  opportunity  and  responsibility. 
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The  U.S.  Chamber  of  Commerce  is  the  world's  largest  federation  of  business  companies  and 
associations  and  is  the  principal  spokesman  for  the  American  business  community.  It 
represents  more  than  215,000  businesses,  plus  3,000  local  and  state  chambers  of  commerce, 
1,200  trade  and  professional  associations,  65  American  Chambers  of  Commerce  Abroad,  and 
11  bilateral  international  business  councils. 

More  than  96  percent  of  the  Chamber's  members  are  small  business  firms  with  fewer  than 
100  employees,  71  percent  of  which  have  fewer  than  10  employees.  Yet,  virtually  all  of  the 
nation's  largest  companies  are  also  active  members.  We  are  particularly  cognizant  of  the 
problems  of  smaller  businesses,  as  well  as  issues  facing  the  business  community  at  large. 

Besides  representing  a  cross-section  of  the  American  business  community  in  terms  of 
number  of  employees,  the  Chamber  represents  a  wide  management  spectrum  by  type  of 
business  and  location.  Each  major  classification  of  American  business  -  manufacturing, 
retailing,  services,  construction,  wholesaling,  and  finance  --  numbers  more  than  11,000 
members.  Yet  no  one  group  constitutes  as  much  as  36  percent  of  the  total  membership. 
Further,  the  Chamber  has  substantial  membership  in  all  50  states. 

The  Chamber's  international  reach  is  substantial  as  well.  It  believes  that,  global 
interdependence  provides  an  opportunity,  not  a  threat.  In  addition  to  the  65  American 
Chambers  of  Commerce  Abroad,  an  increasing  number  of  members  are  engaged  in  the 
export  and  import  of  both  goods  and  services  and  have  ongoing  investment  activities.  The 
Chamber  favors  strengthened  international  competitiveness  and  opposes  artificial  U.S.  and 
foreign  barriers  to  international  business. 

Positions  on  national  issues  are  developed  by  a  cross-section  of  its  members  serving  on 
committees,  subcommittees,  and  task  forces.  Currently,  some  1,800  business  people 
participate  in  this  process. 
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by 

Dr.  Harvey  Alter1 

June  29,  1993 


Introduction 

The  U.S.  Chamber  of  Commerce  Federation  of  local  and  state  chambers  of  commerce,  businesses 

and  associations  appreciates  this  opportunity  to  share  its  views  on  the  problems  small  businesses  face 
when  they  are  named  a  potential  responsible  party  (PRP)  at  a  Superfund  site  and  seek  a  de  minimis 
settlement,  the  quick  "cash-out"  for  parties  contributing  a  minor  amount  to  a  Superfund  site.  Most  of  the 
Chamber's  members  are  small  businesses  and  the  terms  "Superfund"  and  "PRP"  are  frightening  to  them. 
Receiving  a  letter  stating  that  they  may  be  involved  in  a  problem  site  can  be  the  start  of  a  lengthy, 
confusing  and  expensive  process. 

Small  businesses  are  willing  to  fulfill  their  environmental  obligations,  but  are  often  thwarted  by 
the  system.  Certainly,  being  small  is  not  a  license  to  pollute  or  to  be  excused  from  legal  obligations.  At 
the  same  time,  existing  mechanisms  to  expedite  Superfund  settlements  and  environmental  cleanups  are 
not  working  and  place  a  huge  burden  on  these  businesses.  Existing  mechanisms  and  procedures  are 
complicated  and  interfere  with  running  a  business. 

Superfund  is  the  hazardous  waste  site  cleanup  program  created  in  1980  by  the  Comprehensive 
Environmental  Response,  Compensation  and  Liability  Act  (CERCLA).  The  statute,  §  122(g),  as  amended 
in  1986  allows  de  minimis  settlements  to  expedite  the  Superfund  settlement  process.  This  section  reads 
(in  part): 

"Whenever  practicable  and  in  the  public  interest,  as  determined  by  the 
President,  the  President  shall  as  promptly  as  possible  reach  a  final 
settlement  with  a  potentially  responsible  party  in  an  administrative  or 
civil  action  ...  if  such  settlement  involves  only  a  minor  portion  of  the 
response  costs.  .  .  " 


1  Manager,  Resources  Policy  Department,  U.S.  Chamber  of  Commerce 
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The  same  section  lists  conditions  for  such  settlements  and  includes  the  possibility  of  a  covenant  for  the 
government  not  to  sue. 

Understandably,  often  small  businesses  have  made  only  small  contributions  to  Superfund  sites, 
although  at  times  small  contributions  also  have  been  made  by  big  businesses.  In  1986,  Congress 
recognized  that  the  settlement  process  should  not  become  bogged  down  with  minor  issues  by  including 
§122(g)  in  CERCLA.  However,  this  de  minimis  solution  has  not  always  worked.  Many  of  the  problems 
with  such  settlements  will  be  evident  from  the  testimony  at  this  hearing.  The  purpose  of  this  statement 
is  to  set  the  stage  for  our  members'  reports  of  their  experiences. 

Background 

Being  part  of  a  Superfund  settlement  is  a  frightening  prospect  and  experience  for  a  small  business. 
The  problem  lies  in  the  basic  structure  of  the  law,  the  settlements  themselves  in  terms  of  what  will  be 
done  and  how  the  settlement  will  be  funded  among  the  PRPs.  Complexity  costs  time  and  money, 
disproportionately  more  for  small  businesses.  Evidence  of  the  complexity  is  the  time  it  takes  to  clean  a 
site  and  the  large  fraction  of  the  total  cost  that  becomes  the  transaction  cost. 

It  is  popularly  believed  that  the  costs  of  settlement  and  cleanup  come  from  taxes.  Except  for  a 
small  portion,  this  is  not  true.  The  basic  method  of  funding  site  cleanups  is  to  assemble  the  PRPs  and 
divide  the  costs  among  them  somehow,  usually  proportionately.  The  underlying  principle  of  CERCLA 
is  "the  polluter  pays."  However,  it  is  not  that  simple.  The  steps  in  a  typical  settlement  can  be 
summarized: 

1.  When  there  is  discovery  and  confirmation  of  a  release  (or  threat  of  release)  of  a 
hazardous  substance  of  a  certain  magnitude  at  a  site,  the  site  is  added  to  the  National 
Priority  List. 

2.  EPA  sends  out  the  so-called  §104(2)  information  request  to  suspected  PRPs.  This  letter 
requests  (really  requires)  detailed  information  concerning  the  PRP's  potential  contribution 
of  wastes  to  the  site,  which  may  have  happened  decades  ago.  Recipients  have  a  short  time 
to  assemble  all  records  and  respond  to  all  questions  —  with  stiff  penalties  for  not 
responding. 

3.  EPA  designs  a  Remedial  Investigation/Feasibility  Study  (RI/FS),  which  the  PRPs  have 
to  agree  to  in  a  consent  order.  Chances  are  there  will  be  little  agreement  among  the  PRPs 
or  between  the  PRPs  and  EPA  as  to  what  will  be  in  the  RI/FS  without  a  great  deal  of 
negotiation  and  conflicting  consultants'  reports. 
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4.  The  RI/FS  is  conducted  for  the  site  to  outline  how  it  will  be  cleaned. 

5.  EPA  issues  an  Interim  Removal  Action  for  any  materials  that  pose  an  imminent  threat. 

6.  EPA  then  issues  its  Record  of  Decision  for  the  site.  There  may  be  several  if  the  site 
consists  of  several  "operable  units."  This  provides  the  basis  for  cleanup. 

These  six  steps  can  take  six  years,  provided  that  the  PRPs  agree  to  the  Consent  Order.  More 
likely  than  not,  the  disagreement  between  the  PRP  group  and  EPA  will  extend  the  time  considerably. 
Typically,  the  PRPs  will  propose  a  less  expensive  cleanup  than  EPA  to  meet  the  health  and  environmental 
protection  requirements  of  the  law.  Also  typically,  EPA  will  insist  on  a  "belt  and  braces"  approach  to 
cleanup  so  as  to  withstand  any  sort  of  criticism  about  the  site.  As  soon  as  the  costs  rise,  the  PRPs  seek 
other  parties  to  help  pay  for  the  site  cleanup.  This  results  in  derivative  law  suits  in  order  to  expand  the 
PRP  list.  When  this  happens,  the  six  years  can  become  twelve.  When  the  twelve  years  are  over,  there 
will  still  be  outstanding  issues,  such  as  natural  resource  damage  claims.  In  short,  it  is  a  complicated  and 
seemingly  never-ending  process. 

Because  of  the  complexities,  the  joint  and  several  liability  of  the  PRPs  under  the  law,  and  the 
derivative  law  suits,  the  settlement  process  is  expensive  in  terms  of  time  and  money.  At  each  stage,  there 
are  dozens  of  meetings,  all  with  lawyers.  There  are  few  controls  on  the  costs;  virtually  none  of  it  is  part 
of  a  public  budget.  No  PRP  emerges  financially  unscathed  and  more  than  a  few  companies  have  been 
driven  into  bankruptcy  by  the  process.  Obviously,  if  a  PRP  can  settle  quickly  on  a  de  minimis  basis,  it 
is  anxious  to  do  so. 

Small  businesses  cannot  last  long  as  a  PRP.  The  time  and  financial  resources  needed  to  sustain 
the  process  are  quickly  exhausted.  Even  if  not,  the  resources  are  diverted  from  their  prime  purpose: 
running  a  business. 

Attempts  to  Solve  the  Problem 

There  have  been  various  attempts  to  solve  the  problems  since  1986,  the  last  time  the  law  was 
changed.  There  have  been  studies  and  actions  to  improve  the  Superfund  process  by  administrative 
changes.  In  1989,  EPA  conduced  an  extensive  review  of  the  Superfund  program.2  Another  review  was 


HJ.S.  Environmental  Protection  Agency.  1989.  A  ManagementReview  of  the  Superfund  Program.  EPA/504/8-89/007. 
Office  of  Emergency  Response.  Washington,  D.C. 
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made  in  19923  and  yet  another  attempt  at  administrative  improvement  was  announced  June  7,  1993.  All 
of  this  is  not  to  ignore  countiess  reports  from  a  variety  of  non-governmental  sources. 

In  1992,  EPA  issued  guidance  to  the  regional  waste  management  division  directors  on  de  minimis 
settlements.4  This  subcommittee  may  judge  from  today's  hearing,  or  others,  whether  this  guidance  has 
resulted  in  evenhanded,  consistent  and  effective  application  of  the  de  minimis  policy. 

A  Different  View  of  the  Problem 

One  of  EPA's  Superfund  reform  initiatives  announced  this  month  is  to  "foster  more  small  waste 
contributor  settlements."  Its  document5  introduces  the  initiative  as  follows: 

"Small  waste  contributors  often  complain  that  they  are  not  able  to  settle  with  EPA  until 
very  late  in  the  remedial  process  or  when  complete  information  about  all  PRPs  is 
available.  Moreover,  complete  volumetric  information  used  for  establishing  eligibility  for 
a  de  minimis  settlement  is  not  available  at  many  sites.  .  .  Also,  de  minimis  parties  also 
assert  that  they  incur  substantial  transaction  costs  in  forming  a  steering  committee  group 
and  distributing  information.  Finally,  at  several  sites,  parties  that  have  sent  extremely 
small  amounts  of  waste  (referred  as  "de  micromis  parties")  are  finding  themselves  subject 
to  contribution  actions  commenced  by  major  contributors  at  the  site." 

The  same  document  described  a  number  of  steps  to  "streamline  the  level  of  information  necessary 
to  make  the  de  minimis  findings  under  section  122(g)  .  .  .  and  provide  greater  flexibility  and  judgement 
in  entering  into  de  minimis  settlements."  We  do  not  know  what  streamlining  the  levei  of  information 
means. 

The  Agency  has  also  announced  several  longer-term  actions.  They  say  they  will,  in  this  fiscal 
year,  direct  the  Regions  to  implement  the  new  settlement  approach  (why  it  has  taken  this  long  is  a 
mystery),  complete  ongoing  de  minimis  settlements,  institute  negotiations  at  sites  where  PRPs  have 
brought  contribution  actions  against  de  micromis  parties  (associated  with  very  small  amounts  of  pollution 
at  a  site),  and  develop  a  communications  strategy  to  assist  PRPs  involved  in  the  de  minimis  process.  EPA 
expects  to  complete  approximately  15  more  de  minimis  settlements  for  FY93,  stating  that  there  are 
already  eleven  final  settlements  this  year.  It  estimates  that  it  can  enter  into  de  minimis  settlements  at 
approximately  40  sites  next  fiscal  year.6 


'Ibid.  1992.  EPA  Superfund:  Report  of  the  EPA  Superfund  Revitalization  Public  Meeting  held  on  June  24,  1992. 
Publication  9202.1-07.  Washington,  D.C. 

'Ibid. ,  1992.  Methodology  for  Early  De  Minimis  Waste  Contributor  Settlements  under  CERCLA  Section  122(g)(1)(A). 
OSWER  Directive  #9834.7-lC.  June  2. 

'Environmental  Protection  Agency.  1993 .  Potential  Superfund  Administrative  Improvements.  Report  Summary.  Office 
of  Solid  Waste  and  Emergency  Response.  Washington. 
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We  question  whether  this  program  is  truly  as  ambitious  as  it  sounds  and  if  it  will  make  a  large 
impact  on  settlements  or  on  the  small  business  community.  At  the  same  time,  we  optimistically  commend 
EPA  for  recognizing  that  its  de  minimis  policy  needs  to  be  revised  and  for  the  steps  it  proposes.  The  last 
time  EPA  similarly  announced  changes  in  the  de  minimis  policy  was  in  March  1992.7 

Revising  the  de  minimis  Won't  Cure  the  Problem 

From  the  perspective  of  small  business,  Superfund  problems  will  not  be  cured  just  by  streamlining 
the  de  minimis  policy.  If  a  business  is  in  a  de  micromis  position,  it  may.  However,  not  all  small 
businesses  are  in  this  position.  Even  the  most  willing  PRP,  anxious  to  settle  and  discharge  its 
responsibilities,  cannot  expect  to  get  "off  the  hook"  without  incurring  a  huge  transaction  cost. 

Superfund  liability  is  joint  and  several,  so  anyone  identified  as  a  PRP  is  potentially  liable  for  the 
entire  site.  Everyone  identified  is  jointly  liable  for  cleaning  the  entire  site.  Add  to  this  that  transaction 
and  cleanup  costs  come  from  the  PRPs  —  "deep  pockets"  for  EPA  and  its  contractors'  expenses.  Because 
of  this  odd  funding  mechanism,  public  expenditures  are  made  without  the  usual  public  scrutiny.  The 
funding  mechanism  can  raise  virtually  unlimited  amounts  from  the  PRPs.  Needless  to  say,  they  resist, 
resulting  in  delays,  derivative  suits  and  a  process  that  drives  companies  to  distraction,  if  not  ruin. 

This  situation  is  further  exacerbated  by  the  difficulties  in  reaching  agreement  over  the  engineering 
solution  for  cleaning  a  site.  One  party,  the  group  of  PRPs,  is  motivated  to  minimize  time  and  expenses. 
The  other  party,  EPA,  is  motivated  to  minimize  risk  and  public  criticism  —  with  little  concern  for  cost. 
These  conflicting  goals  must  be  reconciled  within  a  framework  of  protection  of  human  health  and  the 
environment.  Compromises  are  often  made  to  reach  closure,  but  these  compromises  do  not  necessarily 
result  in  the  most  efficient  method  of  protecting  health  and  environment.  The  road  to  compromise  is  time- 
consuming  and  expensive;  the  final  solution  is  often  more  expensive  than  it  need  be. 

Superfund's  fundamental  problem  is  that  hazardous  waste  cleanup  has  turned  out  to  be  much 
greater  in  scope  and  complexity  than  originally  anticipated.  When  Congress  created  Superfund  in  1980, 
it  was  assumed  that  sites  would  mirror  Love  Canal  or  "Valley  of  the  Drums."  Sites  were  generally 
expected  to  involve  "questionable"  disposal  of  one  or  two  industrial  substances  by  a  few  easily  identified 
parties.  The  history  of  each  site  was  expected  to  be  fairly  easy  to  track  and  cleanup  to  be  fairly 
straightforward,  costing  a  few  million  dollars. 

As  such,  Congress  modeled  Superfund's  liability  provisions  after  the  accidental  spill  section  in 
the  Clean  Water  Act,  which  was  intended  to  deal  with  actions  involving  a  few  parties  and  one  or  two 


'Environmental  Protection  Agency.  1992.  Fact  Sheet.  Methodology  for  Early  De  Minimis  Settlements.  Office  of  Solid 
Waste  and  Emergency  Response.  Washington. 
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substances.  Congress  made  the  liability  system  Superfund's  primary  source  of  funding  and  the  framework 
for  making  cleanup  decisions.  It  also  set  stringent  cleanup  standards,  believing  that  near-pristine 
conditions  would  be  technologically  and  financially  achievable,  which  they  are  not. 

Now,  with  more  than  a  decade  of  experience,  we  know  what  works  and  what  does  not.  EPA  has 
made  admirable  attempts  to  make  Superfund  successful.  It  is  now  clear  that  most  of  the  program's 
fundamental  problems  stem  from  the  statute,  not  poor  management. 

Further  Steps 

CERCLA  is  a  complicated  piece  of  legislation,  even  more  complicated  to  administer.  It  would 
be  interesting  to  review  the  legislative  history  and  compare  the  1986  administrative  and  cost  expectations 
with  current  realities.  (Cleanup  now  costs  an  average  of  $30  million  per  site  and  takes  an  average  of 
eleven  years  to  complete.  Eventual  cleanup  costs  are  expected  to  exceed  $150  billion,  not  including 
transaction  costs,  and  drag  on  for  fifty  or  more  years.) 

Although  the  emphasis  of  this  statement  and  hearing  is  on  de  minimis  settlements,  and  their  effect 
on  small  business,  we  must  all  resist  temptation  to  seek  piecemeal  fixes.  Comprehensive  reform  is  a  must. 
If  de  minimis  settlements  progress,  all  businesses  will  still  be  part  of  a  terribly  inefficient  program  where 
cleanup  is  not  related  to  time  and  financial  expenditures. 
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Introduction 

The  National  Association  of  Metal  Finishers  (NAMF)  represents  the 
interests  of  over  800  member  companies  in  the  Surface  Finishing 
industry.   NAMF  members  provide  electroplating  and  other  surface 
finishing  techniques  for  a  variety  of  industries  including, 
medical,  automotive,  aerospace,  defense  and  general  industry. 
Surface  finishing  is  accomplished  as  a  service  performed  on 
customer  owned  parts,  "job-shops",  and  in  "captive  shops", 
surface  finishing  operations  integrated  within  larger 
manufacturing  operations.  Either  way,  these  operations  impart  an 
array  of  characteristics  to  finished  parts,  industrial  components 
and  products.   Primary  characteristics  are  corrosion  and  wear 
resistance,   without  this  protection,  our  society  would  find  it 
necessary  to  replace  items  such  as  automobiles,  other  consumer 
and  industrial  goods  with  much  more  frequency.   This  fact  results 
in  an  intrinsic  environmental  benefit  to  society  provided  by  the 
activities  of  the  Surface  Finishing  industry  -   industry 
processes  reduce  the  need  for  basic  metals  and  other  resources 
through  increased  product  longevity. 
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NAMF's  members  are  primarily  "small  business."    The  most  recent 
data  available  to  the  industry  indicates  that  there  are  an 
average  of  24  employees  in  representative  member  firms.   In 
addition,  this  industry  has  become  one  of  the  most  highly 
regulated  small  business  industrial  sectors  over  the  past  15 
years.   Our  members  are  compliance  experts  in  Clean  Water  Act 
effluent  discharge  standards,  RCRA  hazardous  materials 
regulation,  Emergency  Planning  and  Community  Right-to-Know 
reporting  requirements,  Clean  Air  Act  regulation  and  a  host  of 
OSHA  industrial  standards. 

Every  Firm  is  A  Potential  Responsible  Party 

Despite  our  member's  environmental  compliance  expertise,  any 
industrial  process  or  facility  that  has  used  or  uses  potentially 
hazardous  materials  in  its  processes  is  potentially  liable  under 
Superfund.   Despite  near  universal  industrial  impact,  to  some 
extent,  there  is  less  collective  knowledge  of  Superfund  issues 
and  problems  within  trade  associations  than  information  about 
other  purely  compliance  oriented  statutes.  Individual  firms  are 
often  simply  unwilling  to  discuss  Superfund  matters  due  to 
potential  liability  issues  and  the  fairly  standard  advice  of 
local  counsel  urging  confidentiality.    In  addition,  potential 
Superfund  liability  resulting  from  historical  off-site  management 
of  potentially  hazardous  materials  is  generally  not  under  the 
direct  control  of  our  members,  hence,  companies  are  very  much  on- 
their-own  in  site  specific  Superfund  matters.   The  experience 
detailed  by  Mr.  David  Norwine's  testimony  is  a  good  example  of 
this  situation.   No  amount  of  additional  diligence  or  foresight 
could  have  foretold  that  the  appropriate  use  of  a  state  and 
federally  permitted  disposal  facility  would  result  in  Superfund 
liability  for  Haward  Corporation. 
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Use  of  Permitted  Site  Results  in  Superfund  Liability 

The  Haward  Corporation,  a  "job-shop"  surface  finishing  facility 
located  in  North  Arlington,  New  Jersey  found  itself  drawn  into 
the  Superfund  muddle  as  a  Potentially  Responsible  Party  over  850 
gallons  of  plating  wastes  sent  to  the  former  Chemical  Control 
Corporation  site  facility  located  in  Elizabeth,  New  Jersey.   As 
noted  briefly  above,  this  site  was  duly  permitted,  approved, 
endorsed,  even  advertised  by  state  and  federal  authorities  as  an 
appropriate  location  and  operation  for  the  types  of  materials 
that  Haward  Corporation  sent  to  it  for  treatment.   In  1979,  the 
facility  was  closed  by  the  state  as  a  result  of  the  discovery  of 
improper  activities  at  the  site  including  unlawful  discharge  of 
hazardous  materials  and  unlawful  storage.   The  state  of  New 
Jersey  took  over  the  site  with  the  intention  of  undertaking 
clean-up.   While  under  the  state's  control  a  disastrous  12  hour 
fire  took  place  in  1980,  burning  large  quantities  of  hazardous 
materials  at  the  site,  resulting  in  explosions  and  general 
environmental  mayhem.   The  state  initiated  clean-up  in  1979, 
completing  work  in  about  2   years. 

Lack  of  State  &  Federal  Cooperation  Resulted  in  Two  Expensive 
Liability  Determinations  for  One  Site 

This  is  where  the  first  actual  involvement  of  the  federal 
Superfund  program  occurs,  through  listing  on  the  National 
Priority  List,  the  site  was  examined  by  EPA  after  the  state's 
remediation  and  it  was  found  to  be  insufficiently  clean  by  EPA 
standards.   Here  began  what  still  amounts  to  a  pair  of  parallel 
clean  up  processes  and  remediation  costs,  the  state's  and  the 
federal  government's.   The  lack  of  agreement  or  coordination 
regarding  clean-up  standards  and  sufficiency  of  the  site  remedy 
has  resulted  in  close  to  double  additional  costs  to  both  levels 
of  government  and  responsible  parties.   In  fact,  the  state  suit 
for  cost  recovery  is  still  pending  to  this  day.   Haward 
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Corporation  is  informed  that  the  interest  costs  on  the  original 
state  clean-up  now  exceed  the  original  total  clean-up  bill  of  $25 
million. 

A  De  Minimis  Settlement  Consumes  Three  Years 

A  de  minimis  settlement  was  reached  in  the  federal  remediation 
cost  recovery  with  155  parties  out  of  a  total  of  172  PRPs  but 
only  after  3  years  of  wrangling  by  approximately  30  attorneys. 
There  are  several  important  reasons  for  this  delay  that 
illustrate  general  problems  with  de  minimis  settlements. 

First,  the  large  Potentially  Responsible  Parties  (PRPs)  ran  the 
show!   Their  actions  and  motives  conflicted  with  an  early-out  for 
the  de  minimis  contributors,  they  continued  to  seek  more  &  more 
responsible  parties  and  had  no  interest  in  losing  those  already 
in  the  net.   This  could  be  termed  the  "tyranny  of  the  majority, 
the  volumetric  majority",  these  large  contributors  end  up 
"setting  all  the  rules."   Second,  despite  Mr.  Norwine's 
voluntary  service  on  the  25  person  "Allocation  Committee"  there 
was  a  2  year  delay  in  analyzing  the  readily  available  "waste-in" 
information  for  this  site.   On  behalf  of  Haward  Corporation,  Mr. 
Norwine  initiated  his  own  analysis  of  the  information  and  came  up 
with  a  reasonably  accurate  volumetric  assessment  in  approximately 
two  days.   Time  after  time,  the  various  attorneys  appeared  to  be 
unable  or  unwilling  to  complete  the  same  analysis,  thus  delaying 
determinations  of  de  minimis  and  relative  contributions  to  the 
site.   Third,  in  this  case,  EPA  did  not  prompt  nor  suggest  that  a 
"De  Minimis  Committee"  be  formed.   It  was  done  on  the  de  minimis 
PRP's  own  volition. 

Representation  of  PRPs  &  Factual  Determinations  Inhibit  Process 

The  factual  determinations  necessary  for  assignment  of  de  minimis 
contribution  levels  including  the  "PRP  Waste  Contributor 
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Threshold,  Volumetric  Rankings  of  PRPs"  were  delayed  as  noted 
above.   This  despite  the  fact  that  costs  for  clean-up  remedy  were 
known  for  this  site.   At  least  some  of  the  blame  for  this  delay 
can  be  ascribed  to  the  pattern  of  multiple  representation 
established  by  attorneys  representing  PRPs.   There  were  instances 
in  this  case  where  those  attorneys  representing  PRPs  which  sought 
to  qualify  for  de  minimis  settlements,  also  represented  PRPs  that 
were  large  contributors  to  the  site. 

Appropriate  EPA  Actions  Could  Expedite  De  Minimis  Settlement 

EPA's  role  in  reaching  de  minimis  settlements  should  facilitate 
settlement.   In  this  case,  the  Region  did  virtually  nothing  to 
encourage  settlement  but  did  place  occasional  procedural 
roadblocks  in  its  path.   EPA's  timing  for  determining  costs, 
relative  waste  contribution  etc  are  crucial.   There  is  EPA 
national  guidance  available  which  appears  to  provides  some 
measure  of  procedural  certainty.   If  implemented  with  other 
guidance  to  which  it  refers,  this  January,  1992  OSWER  Directive 
Number  9834. 7-1C  is  designed  to  "provide  practical  assistance  in 
developing  early  de  minimis  settlement  proposals  and  agreements" . 
EPA  must  use  the  tools  it  possesses  to  improve  the  de  minimis 
settlement  process. 

De  Minimis  Settlements  Often  Do  Not  Mean  The  End  of  Costs 

After  all  the  delays  are  overcome,  de  minimis  PRPs  are  still 
likely  to  be  sued  for  additional  costs  incurred  by  larger  PRPs. 
De  minimis  settlements  generally  include  payment  of  a  premium  by 
PRPs  which  is  an  estimate  of  their  share  of  any  potential 
additional  prospective  costs.   Agreement  to  pay  this  premium  as  a 
part  of  settlement  should  eliminate  liability  in  normal 
circumstances  which  do  not  involve  deliberate  misrepresentation 
by  the  PRP.   Inquiries  across  the  country  indicated  that  in  many 
cases,  the  larger,  remaining  PRPs  incurred  additional  legal, 
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transaction  or  settlement  costs  subsequent  to  de  minimis 
agreements  and  sued  the  smaller  prps  for  recovery.   Congress  took 
partial  action  on  this  issue  in  1986  by  prohibiting  recovery  of 
actual  remediation  costs,  however,  de  minimis  PRPs  often  are 
force  to  pay  for  subsequent  non-clean  up  costs.   This  situation 
must  be  remedied. 

Congress  Must  Reform  the  Entire  Superfund  Law 

NAMF  advocates  full  reform  of  Superfund  during  the 
reauthorization  process.   The  Association  is  encouraged  by  EPA's 
recent  commitment  to  address  issues  through  administrative 
improvements,  however,  Superfund  is  a  statute  that  is 
fundamentally  flawed.   The  liability  provisions  have  proven  to  be 
a  boon  to  attorneys  and  consultants  but  have  resulted  in  less 
than  5%  of  all  sites  being  cleaned  up.   NAMF  joins  other 
industrial  and  economic  sectors  in  opposing  exemptions  or  "carve 
outs"  for  specific  types  of  PRPs.   They  are  neither  fair  nor  will 
exempting  PRPs  speed  up  clean-up.   The  Congress  should  also 
reject  the  arguments  of  those  that  defend  the  status  quo  in  the 
guise  of  exacting  a  punitive  toll  from  contributors  to  Superfund 
sites.   Blame  is  now  being  ascribed,  industrial  enterprises  are 
now  being  tried  and  convicted  by  the  media  and  public  interest 
groups,  all  this  has  not  resulted  in  the  clean-up  of  Superfund 
sites . 

Please  contact  the  Association  in  Washington  or  our  member  firms 
in  your  state  or  district  for  additional  information  or 
elaboration.   The  members  of  the  NAMF  appreciate  your  committee's 
willingness  to  focus  on  the  plight  of  small  business  caught  in 
the  Superfund  net.   while  this  industry  agrees  that  environmental 
contamination  should  be  cleaned  up,  we  feel  it  must  be  recognized 
that  many  contaminated  sites  result  from  hazardous  material 
management  practices  that  were  considered  appropriate  at  the 
time.  The  fact  that  environmental  vigilance  was  not  as  acute  in 
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prior  generations  should  be  addressed  rationally  and  effectively 
with  quick  clean-ups.   Superfund  in  its  current  form  has  not  done 
this.   It  has  in  fact  had  a  chilling  effect  on  industrial 
operations,  real  estate  transactions,  lending,  insurance 
underwriting,  transfers  of  family  businesses,  business  start-ups. 
This  list  of  unfortunate  consequences  should  be  enough  to  spur  a 
serious,  comprehensive  look  at  reform  of  Superfund. 


#  #  # 
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Introduction 

Mr.  Chairman,  I  am  Paul  Dague,  President  of  the  Jones-Blair 
Company  in  Dallas,  Texas,  and  this  year,  President  of  the 
National  Paint  and  Coatings  Association,  the  Washington,  D.C. 
trade  association  for  the  vast  majority  of  paint  companies  in 
America. 

We  are  happy  to  appear  as  a  witness  today,  and  I  especially  am 
pleased  to  appear  before  the  Chairman,  a  fellow  Texan. 

With  me  is  Mr.  Tim  Harker,  a  Superfund  defense  attorney  since  it 
first  became  law,  who  represents  Jones-Blair,  and  scores  of  other 
paint  companies  across  the  nation  in  numerous  Superfund  cases. 
He  is  prepared  to  answer  any  legal  questions  about  the 
enforcement  process  and  Superfund' s  settlement  provisions  that 
are  beyond  my  experience  and  expertise. 

Mr.  Chairman,  Jones-Blair  Company  was  profiled  on  January  4  this 
year  on  the  front  page  of  the  Wall  Street  Journal  as  an  example 
of  the  complex,  cumbersome,  and  too  often,  unfair  nature  of 
Superfund.   Our  experience  as  a  so-called  de  minimis  party  at  the 
Hardage  Criner  site  in  Oklahoma  reminds  one  of  Franz  Kafka's  The 
Trial.   We've  been  implicated  for  so  long  and  been  caught  in  such 
a  maze  of  convoluted  process  that  we've  nearly  forgotten  how  it 
all  got  started  or  for  what  we're  charged.   Several  years  ago, 
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our  company  signed  a  check  for  $2  06,000,  far  more  than  our  fair 
or  proportional  share  of  contribution  to  this  massive  Superfund 
situation.   We  were  willing  to  write  that  check  for  peace  of 
mind,  and  so  we  thought,  to  proceed  with  making  our  way  in 
uncertain  economic  times.   We  didn't  know  then  what  we  realize 
now  —  once  involved  as  a  PRP,  there  is  a  good  chance  that  your 
company  will  remain  one  for  years,  perhaps  a  decade. 

In  these  cases,  you  will  get  to  know  your  Superfund  lawyer  better 
than  your  own  brother,  or  sister,  and  will  learn  more  about  legal 
process  than  you  may  ever  have  desired.   In  the  meantime,  the 
government  and  legal  counsel  for  the  steering  committee  of  the 
larger  PRPs  will  attempt  to  make  you  jump  through  some  very 
expensive  hoops  before  you  are  finished.   Their  demands  and 
refusals  to  accept  good  faith  offers  triple  or  four  times  your 
fair  share  is  discouraging,  at  best,  and  business-crippling,  at 
worse.   This  is  especially  true  for  middle-sized  companies  like 
Jones-Blair,  which  are  being  counted  on  to  succeed  and  help  grow 
the  economy,  and  produce  new,  high-quality  jobs. 

Jones-Blair's  Facts  of  Life  as  a  De  Minimis  PRP  in  the  Hardaqe- 
Criner  Case 

Over  the  period  of  a  month  in  1977,  our  company  hired  a  licensed 
waste  hauler  to  transport  several  truckloads  -  roughly  26,400 
gallons  -  of  used  solvents.   These  wastes  were  transported  to  the 
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Hardage  Criner  Landfill  in  Oklahoma,  the  only  licensed  hazardous 
waste  disposal  facility  in  the  state  at  that  time.   (The  ex.  post 
facto  nature  of  Superfund  is  evident:   legal  actions,  then,  are 
now  subject  to  severe  retribution.) 

In  1986,  EPA  placed  Hardage  on  Superfund' s  National  Priorities 
List  and  named  32  defendants  as  potentially  responsible  parties 
(PRPs) .   Most  of  these  parties  were  waste  generators  at  the  site. 
EPA  ordered  these  PRPs  to  pay  for  cleanup  of  the  site  and 
estimated  it  would  cost  over  $300  million.   The  remedy's 
extraordinary  costs  forced  the  PRPs  to  seek  contributions  from 
other  parties  who  had  disposed  of  waste  at  the  site.   The  number 
of  PRPs  eventually  grew  to  over  200  companies,  including  Jones- 
Blair. 

Many  PRPs  believed  that  an  alternative  to  EPA's  extraordinarily 
expensive  remedy  could  be  developed  which  would  remediate  the 
site  as  effectively,  while  minimizing  cost.   A  group  of  61  PRPs 
formed  the  Hardage  steering  Committee  (HSC) ,  which  commissioned  a 
study  of  the  site  and  eventually  proposed  a  cleanup  remedy  with 
an  estimated  cost  of  approximately  $60  million.   Although  EPA 
modified  its  initial  remedy  over  time,  it  rejected  the  HSC's 
original  proposal.   The  HSC  then  adopted  a  litigation  approach 
which  insured  that  the  dispute  would  only  be  settled  in  court. 
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While  EPA  and  the  HSC  waged  their  legal  battle,  the  smaller 
contributing  PRPs  at  Hardage  were  trying  to  settle  their 
potential  liability.   In  1989,  Jones-Blair  and  178  other  PRPs 
reached  an  $11  million  de  minimis  settlement  with  EPA.   Jones- 
Blair  qualified  as  a  de  minimis  PRP  because  it  had  contributed 
less  than  1  percent  of  the  total  waste  sent  there  by  volume.   As 
is  often  the  case  in  a  de  minimis  settlement,  Jones-Blair  was 
forced  to  pay  a  premium  on  the  gallons  of  solvents  shipped  to  the 
site.   The  company's  de  minimis  buy  out  amounted  to  $206,000,  or 
nearly  three  times  its  estimated  "fair  share"  allocation.   We 
believed  that  this  premium  buy  out  was  worth  it,  if  only  to  save 
the  company  from  future  transaction  costs. 

Unfortunately,  we  quickly  learned  our  problems  were  just 
beginning.   The  HSC  had  decided  that  any  victory  with  EPA  would 
allow  it  to  collect  a  share  of  its  astronomical  $32  million  in 
transaction  costs  from  the  de  minimis  PRPs  at  the  site,  including 
Jones-Blair.   This  strategy  was  aided  by  a  September  1989 
district  court  ruling  that  Superfund's  ban  on  contribution  claims 
against  settlers  did  not  cover  claims  for  "response  costs." 

In  August-  1990,  an  Oklahoma  court  adopted  the  HSC's  remedy  but 
refused  to  allow  the  HSC  to  recover  any  litigation  costs  from 
U.S.  government  PRPs  at  the  site.   However,  the  HSC  tried  again, 
claiming  that  the  reduced  cost  of  cleanup  had  benefitted 
everyone,  and  therefore,  all  PRPs  (except  the  government  PRPs) 
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should  help  pay  its  $34  million  in  transaction  costs.   The  de 
minimis  parties  tried  fighting  the  HSC's  suit  based  on  the 
previous  court  ruling  between  the  HSC  and  the  United  States. 
Unfortunately,  the  district  court  simply  refused  to  rule. 

Consequently,  to  avoid  further  legal  battles,  the  de  minimis  PRPs 
settled  with  the  HSC,  except  for  Jones-Blair  and  one  other  PRP. 
However,  on  the  eve  of  the  trial  the  court  ordered  Jones-Blair  to 
settle  with  the  HSC.   That  decision  is  now  on  appeal.   Jones- 
Blair  contends  that  the  court's  September  decision,  which  stated 
that  their  de  minimis  settlement  did  not  protect  them  from  the 
HSC's  "response  cost"  claim,  completely  undermines  the  de  minimis 
settlement  process.   We  believe  it  provides  a  disincentive  for 
PRPs  to  voluntarily  participate,  and  is  further  evidence  that  the 
Superfund  program  has  become  a  transaction-oriented  process 
focused  on  confrontation  and  litigation. 

De  Minimis  Settlement  Policy  As  Espoused  by  the  Law  and 
Recommendations  for  Improvement 

Congress's  intent  to  reduce  CERCLA  transaction  costs,  end 
litigation  and  bring  a  finality  to  financial  liability  is  evident 
in  the  words  and  structure  of  CERCLA 's  §122  "Settlement 
Provisions,"  and  its  legislative  history.   Congress  added  CERCLA 
§122 (a)  "to  encourage  [EPA]  to  carefully  consider  entering  into 
settlement  procedures,"  for  the  purpose  of  "avoidfing] 
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unnecessary  delays  and  excessive  transaction  cost." 

Congress  specifically  added  §  122(g),  "De  Minimis  Settlements"  to 
allow  EPA  "to  enter  into  small  'cash'  settlements  with  individual 
potentially  responsible  parties"  where  warranted.   "To  ensure 
that  settlements  with  de  minimis  parties  provide  such  parties 
with  an  appropriate  level  of  finality,  new  subsection  122(g)(2) 
reguires  .  .  .  releases  from  liability",  thereby  "relievfing]  the 
covered  parties  from  prolonged  and  costly  litigation." 

Contribution  protection  for  de  minimis  parties  was  an  essential 
element  in  Congress's  purpose  to  "avoid  the  imposition  of 
unnecessary  negotiation  or  litigation  costs  on  such  parties." 
Congress  provided  only  one  exception  to  this  protection,  when  "a 
person  seeking  contribution  can  show  that  the  settlement  was 
achieved  through  fraud,  misrepresentation,  other  misconduct,  or  a 
mutual  mistake  of  fact."   Given  the  purpose  of  the  de  minimis 
settlement  protection  and  the  narrow  grounds  for  overcoming  this 
protection,  it  is  clear  Congress  intended  protection  from  all 
claims  arising  under  CERCLA,  whether  cast  as  contribution  or  not. 

Compounding  this  disincentive  is  another  stumbling  block  for 
EPA's  expanded  use  of  a  de  minimis  settlements'  expedited  "cash- 
out  window"  as  contemplated  by  Congress:  the  problem  is  one  of 
definition  and  application.   EPA  implements  de  minimis  policy 
with  the  implicit  threshold  reguirement  that  sites  first  be 
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analyzed  to  see  if  the  aggregated  share  of  de  minimis  PRP's 
constitutes  a  significant  share  of  the  total  remedy,  i.e.,  is  the 
process  therein  worth  it  to  the  Agency?  We  believe  that  policy 
should  instead  be  universally  applicable  to  the  individual  de 
minimis  PRP,  not  dependent  on  the  share  ail  de  minimis  PRP's  may 
represent  at  a  given  site.   In  other  words,  a  de  minimis 
settlement  should  be  tied  to  the  circumstance  of  the  PRP,  not  the 
site  per  se.  after  the  relevant  criteria  have  been  satisfied. 

Another  key  question  is  how  EPA  chooses  a  "premium"  factor  for 
its  de  minimis  offer,  and  whether  remedy  cost  uncertainty  will 
drive  the  premium  so  high  as  to  make  the  settlement  terms 
unreasonable  to  many  eligible  parties.   The  premium  should  be  set 
to  reflect  the  risk  of  substantial  cleanup  cost  overruns,  or 
unforseen  circumstances.   Congress  should  realize  that  when  the 
government  garners  fair  settlement  agreements  early  in  the 
process,  it  benefits  from  transaction  costs  savings,  too.   This 
saving  should  be  reflected  as  an  offset  to  the  government's  risk 
in  the  premium. 

EPA  must  be  directed  to  take  an  active  part  in  forming  de  minimis 
groups  and  reaching  de  minimis  settlements.   However,  the  law 
leaves  that  decision  to  the  Agency's  discretion,  which,  by  and 
large,  the  Agency  has  interpreted  as  not  having  to  act  at  all. 
Not  only  should  EPA  be  required  to  take  the  lead  in  forming  de 
minimis  groups,  but  at  a  certain  point  in  the  process,  the  Agency 
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must  be  required  to  offer  a  de  minimis  settlement  or  make  a 
formal,  challengeable  decision  why  it  cannot  offer  settlement. 
Also,  there  should  be  one  person  at  each  EPA  region  responsible 
for  making  de  minimis  settlements  happen. 

De  minimis  settlors  should  receive  total  releases,  and  no:  be 
subject  to  contribution  suits  for  damages,  or  PRP  transaction 
costs;  penalties  should  be  imposed  by  law  to  deter  those  who 
would  abuse  the  process  by  using  CERCLA  as  an  extortion  tool. 
(One  NPCA  member,  as  an  example,  received  a  demand  for  $3D,000  as 
the  price  to  prevent  litigation,  when  his  share  of  the  remedial 
study  was  only  $624.) 

We  urge  this  committee  to  look  seriously  at  the  findings  and 
recommendations  of  the  U.S.  Administrative  Conference's  draft 
study  of  De  Minimis  Settlements  Under  Superfund.   This  1992  study 
talked  about  structuring  de  minimis  settlements  for 
effectiveness: 


"Given  the  statutory  mandate,  de  minimis  settlements  should 
be  mass-produced  and  should  sacrifice  accuracy  for  economy 
to  a  greater  extent  than  other  resolutions  of  legal 
disputes.   There  is  strong  reason  to  believe  -  and  both 
Congress  and  EPA  seem  to  -  that  the  ratio  of  transaction 
costs  to  share  of  liability  is  disproportionately  high  for 
de  minimis  parties.   Indeed,  it  is  because  of  this 
disproportionate  ratio  that  the  legal  regime  allows  de 
minimis  parties  to  benefit  from  a  somewhat  different  set  of 
settlement  rules.   Both  EPA  and  the  de  minimis  partias  have 
as  a  primary  interest  an  early  resolution  of  those  parties' 
responsibility,  reasonably  free  of  large  transaction  costs. 
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Of  course,  each  settlement  will  include  site-specific  terms, 
such  as  volumetric  contributions,  cleanup  costs,  and 
premiums.   As  to  these,  there  might  be  disagreements  among 
EPA,  the  de  minimis  parties,  and  the  non-de  minimis  parties. 
EPA'can  reduce  the  conflict  by  adopting  a  standardized 
process  for  determining  each  of  these  variables.   As  we 
discuss  below,  it  already  has  adopted  procedures  for 
preparing  lists  of  volumetric  contributions.   Similarly 
detailed  procedures  for  assessing  cleanup  costs  and 
determining  premiums  would  be  desirable.   For  example,  based 
on  experience,  EPA  could  adopt  presumptively  applicable 
premiums  for  each  stage  of  the  cleanup  process;  these  would 
be  used  in  the  absence  of  compelling  site-specific 
information  to  the  contrary."   (De  Minimis  Settlements  Under 
Superfund:   Draft  Report  to  the  Administrative  Conference  of 
the  United  States.   October,  1992) 


EPA's  Charge  and  Congress'  Need  to  Act 

We  believe  that  when  Congress  crafted  an  entire  new  Section  122 
during  the  first  reauthorization  titled  "Settlements,"  it 
intended  to  balance  several  factors,  unstick  the  process,  and 
provide  mechanisms  to  expedite  cleanup.   The  statute  reflects 
this  purpose:   "[t]he  President  shall  act  to  facilitate 
agreements  under  this  section  ...  in  order  to  expedite 
effective  remedial  actions  and  minimize  litigation." 

Along  with  mixed  funding  authority,  where  the  Fund  pays  the 
orphan  shares,  and  part  of  the  recalcitrant  share,  if 
appropriate,  an  important  tool  given  to  EPA  is  the  Nonbinding 
Preliminary  Allocation  of  Responsibility  (NBAR) .   This  assumed 
that,  initially,  EPA  is  the  single  actor  must  likely  and  best 
able  to  pull  together  information  for  the  allocation,  and  to 
ensure  this  the  Administrator  was  granted  additional  information 
gathering  authority.   The  NBAR  provision  implicitly  recognizes 

9 


49 


the  fact  that  a  key  reason  for  protracted  litigation  under 
Superfund  has  been  the  inability  of  private  parties  to 
efficiently  allocate  responsibility  on  their  own. 

But  it  is  also  important  to  note  what  the  NBAR  is  not  intended  to 
be.   By  its  terms,  it  is  not  a  fixed  apportionment  scheme.   In 
order  to  ensure  that  EPA's  task  is  manageable,  the  criteria  for 
the  allocation  are  left  largely  to  the  discretion  of  the 
Administration.   EPA  is  not  bound  to  perform  the  NBAR  if  it  is 
not  practical.   However,  to  date,  the  Agency  has  avoided  getting 
into  the  NBAR  process  virtually  altogether.   We  guestion  whether 
this  is  prudent.   It  abdicates  the  area  to  the  will  of  the 
strongest,  i.e.,  those  PRPs  most  willing  and  capable  of  imposing 
their  allocation  schemes  on  the  others,  as  evidenced  by  our 
experience  in  the  Hardage  case.   Also,  at  the  Bio-Ecology  site  in 
Texas,  Jones-Blair  is  a  de  minimis  player  along  with  hundreds  of 
other  PRPs.   Rather  than  determining  each  PRP's  share  of  the 
response  cost  claim,  EPA's  demand  for  past  costs  asked  each  PRP 
to  pay  the  whole  cost.   Had  EPA  told  me  what  my  share  was,  I 
would  have  gladly  written  a  check.   Rather  than  have  a  strategy 
to  maximize  collections  and  minimize  transaction  costs,  EPA  said 
it  would  only  deal  with  a  group,  which  of  course  means  more 
lawyers  who  bill  for  their  time  spent  arguing  over  the  meaning  of 
various  words. 
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EPA's  issuing  NBARs  on  a  consistent  basis,  along  with  a  fair  and 
expedited  and  well-understood  de  minimis  policy,  would  certainly 
help  fix  the  current  diffused  situation.   Along  with  employment 
of  mixed  funding  and  the  issuance  of  uniform,  meaningful  consent 
decrees  with  releases  for  settlers,  EPA  today  can  improve  the 
process  significantly. 

Towards  that  objective,  on  June  7,  EPA's  Office  of  Superfund 
Revitalization  began  circulating  a  draft  of  a  potential  Superfund 
administrative  improvement  report,  beginning  with  an  initiative 
to  enhance  enforcement  fairness  and  reduce  transaction  costs 
through  greater  use  of  Section  122  allocation  tools: 


"The  Superfund  program  has  been  criticized  for  the  high 
transaction  costs  that  are  incurred  by  PRPs  in  reaching 
settlements  and  in  litigating  where  settlement  efforts  are 
unsuccessful.   To  address  these  concerns,  EPA  will  pilot  the 
use.  of  alternative  dispute  resolution  (ADR)  and  nonbinding 
preliminary  allocations  of  responsibility  (NBARs)  at  certain 
sites.   ADR  involves  a  neutral  third  party  who  can  be  used 
to  organize  parties  for  negotiations,  facilitate  settlement 
deliberations,  and/or  provide  an  opinion  to  the  parties  to 
the  negotiation.   An  NBAR  is  an  allocation  proposal  that  EPA 
adopts  and  provides  to  the  PRPs  to  facilitate  settlement. 
EPA  believes  that  at  certain  sites,  the  use  of  some  form  of 
ADR  and/or  NBAR  can  assist  in  reaching  an  allocation  of 
responsibility  among  the  PRPs  with  a  savings  of  transaction 
costs.   As  part  of  this  initiative,  EPA  will  also  pilot  the 
use  of  a  binding  allocation  process  at  approximately  three 
sites,  to  help  ascertain  whether  that  tool  might  also  be 
useful.   The  above  pilot  projects  will  be  initiated  during 
the  summer  of  1993. 

In  addition,  the  Agency  will  re-emphasize  and  reinforce 
directives  already  provided  to  the  Regions  on  the 
importance  of  sharing  information  on  allocation  and 
liability  issues  with  identified  PRPs  early  in  the 
Superfund  process.   Further,  where  appropriate,  EPA 
will  be  prepared  to  assist  PRPs'  allocation  efforts  by 
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conducting  follow-up  information  gathering  activities 
and  sharing  the  information  with  the  PRPs.   Guidance  in 
these  areas  will  be  issued  during  September  1993. 
Finally,  EPA  will  develop  additional  guidance  regarding 
how  to  allocate  responsibility  among  PRPs  in  the 
absence  of  volumetric  information.   Guidance  will  be 
issued  during  December  1993." 


We  are  encouraged  by  the  tone  and  substance  of  this  proposed 
approach  by  EPA.   An  idea  which  can  meld  the  use  of  ADR  and  NBARs 
is  to  allow  the  appointed  mediator  (e.g.  a  retired  Federal  judge) 
to  determine  that  EPA  should  provide  an  NBAR  to  facilitate  a 
quicker  and  more  reasonable  global  settlement  at  that  site.   But 
administrative  policy  modifications,  while  useful,  will  not 
suffice  to  right  this  program.   There  are  many  aspects  associated 
with  Super fund  which  contribute  to  its  helter  skelter  nature. 
Consistency  is  lacking  across  a  broad  front,  including  site 
evaluation  and  remedy  selection.   Regional  offices  of  EPA  differ 
in  their  approach  and  policies.   For  example,  "enforcement  first" 
as  EPA's  way  to  show  Congress  a  level  of  commitment  and  progress 
is  fine  as  long  as  it  is  not  misused  by  issuing  Section  106 
enforcement  (injunctive)  orders  in  a  broad  way  when  no  actual 
emergency  is  involved.   (Unfortunately,  certain  regions  have 
misapplied  the  concept  of  enforcement  first  in  this  way.) 

Congress  should  establish  a  technical  review  board  that  can 
promptly  resolve  questions  of  a  technical  nature  pertaining  to 
the  efficiency  and  cost-effectiveness  of  a  remedy.   EPA  has  no 
real  incentive  to  pick  low  cost  remedies.   PRPs  have  no 
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accelerated  appeal  for  their  legitimate  technical  concerns  short 
of  full-blown  litigation. 

Congress,  and  only  Congress,  can  rebuild  and  repair  Superfund 
properly.   Only  Congress  can  provide  the  direction  EPA  will  need 
to  succeed  in  administering  Superfund.  so  it  does  not  continue  on 
its  path  as  the  single  most  wasteful  Federal  program  of  its  size. 
The  Agency  can  tinker  with  the  current  mechanism,  but  can  still 
be  ignored  in  the  field,  and  stymied  by  those  who  have  a  vested 
interest  in  preserving  the  status  quo.   Statutory  ambiguities 
persist  despite  the  best  intentions  of  the  Agency.   You  and  the 
committee  are  committed  to  serious  improvements  to  the  law  on 
behalf  of  small  business.   There  is  much  positive  that  can  be 
accomplished  in  this  way,  and  we  stand  willing  to  assist  with 
information  and  ideas  as  the  process  proceeds. 

Thank  you  for  this  opportunity  to  appear  before  you  today. 
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Good  morning,  my  name  is  Lee  N.  Koenig.  I  am  President 
of  Crown  Battery  Manufacturing  Company  ("Crown  Battery")  and  a 
member  of  Sandusky  County  and  Ohio  Chambers  of  Commerce.  I  am  also 
a  member  of  the  Board  of  Directors  of  the  Battery  Council 
International,  a  trade  association  representing  the  interests  of 
battery  manufacturers,  distributors,  suppliers  and  recyclers. 
Crown  Battery  is  a  lead  battery  manufacturer  located  in  Fremont, 
Ohio.  We  are  a  small  business  employing  only  215  people 
nationwide.  Our  customers  range  from  small  independent  garage  and 
gas  stations  to  large  industrial  companies  such  as  General  Electric 
and  General  Motors  Corporation. 

Mr.  Chairman,  I  have  not  previously  had  the  opportunity 
to  discuss  our  company  with  the  Subcommittee  or  to  explain  our 
company's  involvement  with  and  views  on  the  Superfund  Program.  As 
such,  I  would  like  to  provide  some  background  on  our  company  and 
then  discuss  its  experience  with  the  Superfund  program.  I  will 
then  offer  a  few  recommendations  that,  if  adopted,  I  believe  will 
go  a  long  way  towards  improving  the  effectiveness  of  the  Superfund 
program  and  lessen  its  impact  on  small  businesses. 

BACKGROUND  ON  CROWN  BATTERY 

With  that  introduction,  I  would  now  like  to  provide  a 
brief  background  on  Crown  Battery  and  its  involvement  with  the 
Superfund  program. 

Crown  Battery  was  founded  in  1926  by  my  father,  William 
J.  Koenig,  who  immigrated  from  Germany  to  the  United  States. 
Located  in  Fremont,  Ohio,  we  are  a  small  privately-owned  lead 
battery  manufacturer  employing  215  people.  The  lead-acid  batteries 
we  manufacture  are  used  primarily  in  starting,   lighting  and 
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ignition  applications  for  automobiles  and  other  vehicles.  We  also 
manufacture  industrial  lead-acid  batteries  used  in  mining 
eguipment,  electric  fork  lifts  and  other  battery-powered  vehicles. 
The  batteries  we  manufacture  range  in  weight  from  20  pounds  to  over 
4,000  pounds. 

Crown  Battery  has  offices  in  tne  cities  of  Chicago,  Fort 
Wayne,  Detroit,  Toledo,  Columbus,  Cleveland,  Erie,  Pittsburgh  and 
Buffalo,  and  our  batteries  are  now  distributed  as  far  as  Texas, 
Florida  and  throughout  the  Midwest.  Nevertheless,  we  remain  a 
small,  family  owned  business. 

Throughout  our  history,  Crown  Battery  has  recycled  used 
lead-acid  batteries  and  reused  the  recycled  lead  in  the  manufacture 
of  new  batteries.  Recycling  typically  involves  picking  up  used 
lead  batteries  from  our  customers,  suppliers  and  distributors  and 
shipping  those  batteries  back  to  a  secondary  smelting  facility  for 
reclamation.  At  the  secondary  smelter  a  continuous  process  breaks 
up  the  battery,  shreds  its  plastic  case,  separates  and  treats  the 
acids,  and  smelts  the  remaining  lead  plates  and  oxides  to  produce 
reusable  lead  and  lead  alloys.  The  lead  is  then  shipped  back  to 
Crown  for  use  in  the  manufacture  of  new  batteries,  while  the 
plastic  is  shipped  for  reprocessing  into  molding  resin,  and  is  used 
in  battery  cases,  covers,  vent  caps  and  other  products.  Presently, 
we  recycle  over  96  percent  of  all  the  materials  we  use. 

Unfortunately,  it  is  precisely  this  recycling  activity 
that  has  resulted  in  my  company's  involvement  in  the  Superfund 
program.  Crown  Battery,  like  other  battery  manufacturers,  has  sent 
used  batteries  for  recycling  to  secondary  smelters  that,  although 
viable  at  the  time  we  sent  batteries  to  them,  have  later  gone  out 
of  business  or  closed  down.  Conseguently ,  we  have  been  identified 
at  several  sites  as  a  potentially  responsible  party  ("PRP")  under 
the  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  ("CERCLA") . 

The  Environmental  Protection  Agency  ("EPA")  takes  the 
position  that  under  Section  107(a)(3)  of  CERCLA,  battery 
manufacturers  sending  used  batteries  for  recycling  are  arranging 
for  the  treatment  or  disposal  of  hazardous  substances.  The  lower 
courts  have  upheld  EPA's  view  and  have  refused  to  recognize  that 
scrap  metal,  or  a  battery,  is  a  useful  commodity  much  like  virgin 
ore.  Thus,  even  though  we  did  not  contribute  to  the  contamination 
at  these  Superfund  sites,  we  are  jointly  and  severally  liable  for 
any  costs  of  cleanup. 

Let  me  provide  a  few  examples  to  illustrate  our  company's 
predicament.  Approximately  eight  (8)  years  ago,  one  of  the 
secondary  smelters  which  regularly  purchased  our  used  batteries  for 
recycling  declared  Chapter  11  bankruptcy,  closing  its  doors. 
Following  site  evaluations  by  EPA  and  the  State  of  Pennsylvania, 
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that  facility,  which  was  owned  by  a  foreign  entity,  Tonolli,  Inc., 
was  listed  on  the  National  Priorities  List  ("NPL")  and  slated  for 
cleanup  under  the  Superfund  program.  Crown  battery  and  over  500 
other  entities  were  named  PRPs  at  the  site  because  we  sold  used 
lead  batteries,  and  other  lead  bearing  materials  to  Tonolli  for 
recycling. 

In  1992,  we  were  asked  by  EPA  to  pay  a  de  minimis 
settlement  for  $139,000.  We  refused,  believing  the  settlement 
offer  was  ridiculous  given  our  company's  innocence.  Now  EPA  has 
assessed  our  company  more  than  $80,000  for  cleanup  costs  at  the 
Tonolli  Site.  Cleanup  has  not  yet  begun  at  the  site  and  our 
company  is  potentially  liable  under  Superfund' s  joint  and  several 
liability  scheme  for  far  greater  costs  once  the  cleanup  does  begin. 
The  contingent  liability  here  makes  it  difficult  for  us  to  get 
financing  or  credit  and  threatens  the  very  existence  of  our 
company. 

Crown  also  is  involved  at  two  other  Superfund  sites  in 
Illinois.  In  both  instances,  our  used  batteries  were  sold  to 
recycling  facilities  later  listed  on  the  NPL  as  Superfund  sites. 
Once  again,  we  may  be  liable  for  the  costs  incurred  in  cleaning  up 
these  sites  despite  our  company's  lack  of  wrongdoing. 

To  put  this  all  in  perspective  let  me  point  out  that 
battery  manufacturers,  such  as  Crown  Battery,  have  for  years  taken 
the  lead  in  helping  to  keep  our  environment  clean  by  recycling  our 
products.  Indeed,  our  recycling  activities  are  conducted  at  EPA 
approved  facilities.  But  what's  going  to  happen  at  these 
facilities  five  (5)  and  ten  (10)  years  down  the  road?  One  thing  is 
for  sure,  as  a  small  business  owner  I  certainly  can't  afford  to  be 
involved  in  any  more  Superfund  sites. 

I  might  add  that  from  a  small  business  perspective,  once 
we  are  straddled  with  the  specter  of  potential  Superfund  liability 
it  is  difficult  to  get  financing  or  credit  from  outside  lenders. 
This  prohibits  expansion  of  our  business  and  causes  cash  flow 
problems  that  potentially  could  lead  to  us  going  out  of  business. 

What  then  are  the  appropriate  solutions? 

CROWN  BATTERY'S  RECOMMENDATIONS 

With  this  background  in  mind,  allow  me  to  offer  the 
following  recommendations  which,  if  adopted,  will  ensure  a  more 
equitable  approach  to  the  current  Superfund  program  and  lessen  its 
impact  on  our  nation's  small  businesses. 

First,  CERCLA  should  be  amended  to  require  EPA  to  enter 
into  early  settlements  that  clearly  define  the  responsibilities  of 
participating  parties  and  are  final.  Under  current  law,  most  PRP's 
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are  unable  to  enter  into  settlements  that  truly  and  finally  define 
their  obligations.  This  situation  is  a  major  disincentive  to 
settlements  and  in  turn,  causes  an  increase  in  litigation  and  other 
transaction  costs. 

To  this  end,  a  provision  should  be  added  to  CERCLA 
directing  enforcement  authorities  to  enter  into  settlement 
agreements  at  the  earliest  possible  stage  in  proceedings.  This 
provision  would  direct  that  such  agreements  establish  with  finality 
the  obligations  of  the  settling  parties,  and  not  impose  on  settling 
parties  an  unreasonable  "settlement  premium." 

Second,  the  United  States  can  include  "reopeners"  in 
almost  all  settlements,  under  which  further  demands  can  be  asserted 
or  litigation  initiated  in  the  event  that  previously  unknown 
conditions  are  discovered.  This  is  further  exacerbated  by  current 
EPA  and  Department  of  Justice  policy,  embodied  in  the  government's 
"model  consent  decree"  and  "model  administrative  order,"  to  reserve 
rights  to  demand  more  work  to  be  performed  by  settling  parties  even 
where  the  settlement  purports  to  define  the  necessary  work.  In 
addition,  settlement  of  EPA  response  cost  claims  does  not  preclude 
initiation  of  further  litigation  by  other  governmental  entities 
seeking  "natural  resource  damages." 

Thus,  CERCLA  should  be  amended  by  deleting  provisions 
requiring  EPA  to  include  "reopeners"  in  administrative  orders  on 
consent  and  consent  decrees.  And  to  the  extent  that  any  statutory 
authority  is  maintained  for  the  recovery  of  natural  resource 
damages,  claims  for  such  damages  against  parties  that  have  entered 
into  final  response  cost  settlements  should  be  barred  unless  those 
claims  have  been  asserted  with  specificity  within  a  short  period 
after  EPA  asserts  a  claim  for  response  work  or  cost  payment. 

Third,  CERCLA  should  be  amended  to  ensure  that  de  minimis 
settlers  receive  total  releases,  and  not  be  subject  to  contribution 
suits  for  damages  or  PRP  transaction  costs.  Under  current  law,  EPA 
requires  that  sites  first  be  analyzed  to  see  if  the  aggregated 
share  of  all  the  de  minimis  PRPs  constitutes  a  significant  share  of 
the  total  response  cost.  This  often  results  in  the  de  minimis 
parties  bearing  a  disproportionately  high  share  of  transaction 
costs  in  proportion  to  their  liability  at  Superfund  sites. 

Finally,  Mr.  Chairman,  CERCLA  should  be  amended  to  remove 
the  risk  of  liability  to  persons  who  collect  recyclable  or 
reclaimable  products  as  part  of  bona  fide  recycling  programs. 
Recent  years  have  seen  real  growth  in  recycling  and  reclamation. 
However,  the  recycling  of  products  that  contain  potentially 
hazardous  constituents  —  such  as  lead  batteries  and  other 
electrical  devices  —  has  been  chilled  by  the  risk  that 
participants  in  collection  programs  will  face  CERCLA  liability  as 
"arrangers"  for  treatment  or  disposal. 
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Indeed,  in  recent  months  several  scrap  dealers  have 
announced  that  they  will  no  longer  participate  in  battery  recycling 
because  of  the  potential  liability  involved.  To  avoid  this 
problem,  and  to  encourage  recycling,  allowance  should  be  made  for 
persons  participating  in  bona  fide  recycling  programs. 

Such  a  bona  fide  collection  and  recycling  program  would 
include  mechanisms  to  assure  that  the  collected  products  are 
delivered  to  appropriately  regulated  recycling,  reclamation  or 
disposal  facilities.  All  collectors  would  be  responsible  for 
contamination  at  their  own  collecting  facilities.  And  except  in 
the  case  of  "sham"  recycling  --  where  a  recycling  or  reclamation 
facility  in  fact  is  not  involved  in  bona  fide  recycling  or 
reclamation  activities  —  legal  responsibility  to  maintain  safe, 
non-polluting  conditions  at  existing  and  future  recycling  and 
reclamation  facilities  should  be  governed  by  authorities  other  than 
CERCLA,  and  rest  with  the  owners  and  operators  of  such  facilities. 

With  that,  Mr.  Chairman  and  Members  of  the  Subcommittee, 
I  thank  you  for  the  opportunity  to  appear  before  you  today.  I 
would  be  pleased  to  answer  any  questions  you  may  have. 
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STATEMENT  BY 

HARALD  R.  LEUBA,  Ph.D. 

Director  of  Studies 

Super fund  Response  Management,  Inc. 

Washington  D.C. 


My  name  is  Harald  R.  Leuba.  I  am  the  Director  of  Studies  for 
Super fund  Response  Management,  Inc.  SRM  is  a  Washington,  D.C. 
based  consulting  firm  that  specializes  in  advising  industry  PRPs  on 
how  to  minimize  their  transaction  costs  when  brought  into  Superfund 
cases  by  EPA. 

I  have  been  asked,  on  behalf  of  the  National  Paint  and 
Coatings  Association,  to  comment  on  the  assertion  that  de  minimis 
settlements  are  hampered  by  poor  quality  data. 

I  am  pleased  to  have  this  opportunity  to  submit  the  following 
comments . 

Results  in  Brief; 

The  de  minimis  settlement  process  is  not  working  the  way  Congress 
intended  it  to  work. 

Congress  wrote  de  minimis  settlements  into  the  Superfund  law  with 
the  expressed  intent  that  they  be  used  to  streamline  the 
negotiation  process  between  affected  PRPs  and  EPA,  with  benefits 
flowing  to  all  vested  parties. 

The  public  would  be  served  because  the  negotiation  process  would  be 
accelerated,  and  accordingly  the  clean-up  process  would  be 
accelerated.   This  has  not  happened. 

We  all  know  that  the  pace  of  clean-ups  is  a  national 
disgrace.  Cleanup  at  the  average  Superfund  Site  has  not 
yet  begun. 

The  "little  PRPs",  i.e.,  the  de  minimis  PRPs,  would  benefit  because 
they  could  settle  quickly  and  staunch  the  hemorrhage  of  transaction 
costs.   This  has  not  happened. 

We  all  know  that  the  pace  of  negotiations  in  Superfund 
cases  is  paralyzingly  slow.  The  average  PRP  who  has 
settled  was  embroiled  in  negotiations  for  more  than  six 
years.  And  the  average  PRP  who  has  not  settled  can 
expect  to  be  involved  in  negotiations/ litigation  for  nine 
years. 

The  non-settling  PRPs  were  supposed  to  benefit  because  their 
alleged  strict  joint  and  several  liability  would  be  reduced  by  the 
sums  that  were  collected  from  the  de  minimis  parties.  This  has  not 
happened. 
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However,  even  this  so-called  benefit  has  not  happened  as 
often  as  it  should,  because  either  (a)  the  collected 
funds  are  applied  by  EPA  to  costs  that  the  non  settling 
PRPs  dispute  or  (b)  because  the  total  administrative 
costs  are  increased  in  proportion  to  the  amount  of  time 
lost  in  protracted  de  minimis  settlement  negotiations. 

The  commonplace  justification  for  the  miasma  surrounding  de  minimis 
settlements  is  that  the  data  is  not  good  enough,  or  not  good  enough 
yet.   This  is  a  false  refuge. 

First,  data  is  never  good  enough  for  those  who  want  to  use  its  poor 
guality  as  a  justification  for  doing  nothing. 

A  former  colleague  of  mine,  when  he  was  Robert  McNamara's 
Assistant  Secretary  of  Defense  for  Systems  Analysis,  used 
to  say  "it  is  better  to  be  roughly  right  than  exactly 
wrong . " 

It  is  better  to  have  rough  justice  for  most  PRPs  than 
rough  injustice  for  most  PRPs.  De  minimis  settlement 
should  be  used  to  get  the  little  PRPs  off  of  the 
transaction  costs  treadmill  as  soon  as  possible.  Even  if 
a  little  too  little  money  is  collected  at  some  sites,  the 
National  economy  will  benefit  because  less  of  its  wealth 
will  be  lost  in  paying  lawyers  and  consultants  to  argue 
endlessly  over  decimal  points  and  dray  tickets. 

Second,  equitable  de  minimis  settlements  could  be  formulated  even 
when  the  data  is  known  to  be  "bad". 

Indeed,  one  needs  very  little  information  to  satisfy  all 
of  the  fundamental  purposes  of  de  minimis  settlement: 
(1)  the  simplification  of  the  negotiation  and  settlement 
process,  (2)  the  raising  of  some  funds  to  apply  to  the 
remedy,  and  (3)  staunching  the  small  PRPs'  flow  of 
transaction  costs. 

A  de  minimis  settlement  couched  on  rules  (see  below) 
rather  than  data  would  serve  all  the  Congressionally 
mandated  purposes  of  de  minimis  settlement  just  as  well 
as,  and  —  even  better,  since  it  could  happen  sooner  in 
the  process  —  just  as  well  as  a  de  minimis  settlement 
based  on  a  clean,  scrubbed  "perfect"  data  base. 

All  that  is  required  to  formulate  a  de  minimis  settlement  based  on 
principles  is  (1)  to  agree  to  the  rules  for  an  allocation  (e.g., 
(a)  volumetric,  and  (b)  based  on  the  available  EPA  transactional 
data  base  for  the  Site  as  of  a  given  date),  (2)  set  a  minimum 
settlement  amount,  e.g.,  using  an  NBAR  to  define  the  candidates  for 
de  minimis  settlement,  settle  with  any  candidate  for  his  NBAR 
percentage  of  the  estimated  total  cost  of  the  remedy  or  for  the  25% 
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percentile  share,  whichever  is  larger,  period.  And,  most 
importantly,  (3)  provide  reopener  options  so  that  settling  PRPs  can 
choose  between  paying  a  premium  and  getting  out  for  a  fixed  certain 
sum,  or  getting  out  for  certain,  for  an  uncertain  sum.  That  is,  set 
the  reopeners  on  new  data,  or  new  records,  or  new  information  about 
the  site  —  but  settle  the  issue  of  strict  joint  and  several 
liability  and  provide  guaranteed  contribution  protection;  PRPs  will 
pay  "protection  money"  up  front,  even  volumetrically 
disproportionate  protection  money,  in  exchange  for  the  certainty 
that  their  transaction  costs  will  end. 

Proposed  Principles 

Three  principles  circumscribe  the  issue  of  data  quality  and  de 
minimis  settlements: 

One:   Data  quality  is  never  too  bad  for  at  least  rough  equity. 

Whether  one  is  speaking  epistemologically, 
mathematically,  or  from  the  point  of  view  of  practical 
politics,  "Data  is  never  perfect." 

Data  in  Superfund  allocation  disputes  is  NEVER  "right", 
and  it  is  seldom  good  enough  for  "scientific  certainty", 
but  it  is  always  good  enough  for  rough  justice,  and  rough 
justice  is  all  that  is  available  under  Superfund. 

The  fundamental  reason  for  de  minimis  settlements  is  to 
stem  the  flow  of  transaction  costs  for  those  who  are 
caught  up  in  protracted  negotiations  and  litigation,  and 
equitable  de  minimis  settlements  can  be  drafted  even  in 
the  face  of  bad  data,  even  in  the  face  of  no  data. 

Two:  When  one  cannot  stipulate  to  the  sums  one  can  at  least 
stipulate  to  the  rules. 

PRPs  who  are  anxious  to  settle  their  liability  to  EPA 
(whether  de  minimis  or  not)  are  anxious  to  settle,  not 
because  they  are  anxious  to  write  big  checks  to  EPA,  but 
because  they  are  (a)  anxious  to  stop  writing  big  checks 
to  their  attorneys  and  consultants  and  (b)  because  they 
are  anxious  to  sever  themselves  from  the  threat  of  strict 
joint  and  several  liability. 

EPA  could  serve  its  de  minimis  goals  without  having  any 
hard  data  about  actual  volumetric  wastes.  All  that  it 
needs  is  a  plausible  breaking  point  between  de  minimis 
parties  and  "others"  and  a  conservative  demarcation  would 
be  seen  as  "fair"  by  most  parties.  Once  the  pool  of 
potentially  de  minimis  parties  is  known,  contribution  can 
be  extracted  from  them  in  proportion  to  "bad  data"  (with 
a  reopener  based  on  a  per  gallon  surcharge  when  and  if 
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"good"  data  become  available.  And  if  the  data  is  not 
good  enough  even  for  a  "bad"  allocation  -  then  settle  de 
minimis  on  a  per  capita  basis.  [Per  capita  is  what  sound 
statistical  theory  demands  when  data  is  "bad" . ] 

Three:  It  is  wrong  to  use  the  threat  of  litigation  as  the 
justification  for  excessive  demands. 

EPA's  de  minimis  guidelines  state  that  PRPs  should  be 
willing  to  pay  a  premium  (over  volumetric  "share") 
because  they  will  be  avoiding  transaction  costs.  This  is 
government-supported  extortion  and  it  runs  counter  to  the 
intent  of  Congress,  that  de  minimis  settlements  were  to 
be  used  to  reduce  transaction  costs  for  small  PRPs  —  not 
to  be  used  to  "cost  share"  in  the  reduced  costs.  [Pay  me 
half  of  what  that  robber  was  going  to  take  and  I  will 
agree  to  not  to  rob  you.] 

In  Summary 

The  quality  of  Superfund  site  data  is  a  red  herring  vis-a-vis  the 
feasibility,  timeliness,  or  fairness  of  de  minimis  settlements. 
Limitations  in  data  quality  should  not  be  used  as  an  excuse  for 
delaying,  complicating,  or  failing  to  undertake  de  minimis 
settlements. 

Useful,  Congressionally  intended,  in  the  national  interest,  £e 
minimis  settlements  can  be  formulated  even  when  the  site  data  is 
"bad." 
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HARALD  R.  LEUBA.  Ph.D. 
Allocation  Expert 

Dr.  Leuba's  field  of  specialization  is  the  quantitative  analysis  of 
situations  involving  human  behavior.  He  holds  an  undergraduate 
degree  in  mathematics  and  physics  and  advanced  degrees  in  applied 
psychology,  operations  research  and  statistics.  Following  receipt 
of  his  Ph.D.  from  the  Johns  Hopkins  University,  he  was  awarded  a 
National  Science  Foundation  Post-Graduate  Fellowship  for 
independent  study  in  the  quantification  of  Human  Performance. 

Dr.  Leuba's  work  experience  covers  3  0  years  of  hands  on  problem 
analysis  in  the  national  and  international,  public,  private  and 
academic  settings.  This  has  included  two  tours  in  Federal  service 
at  the  executive  level  (as  Vice  President  for  the  Smithsonian 
Institution  and  as  Director  of  Nuclear  Weapons  and  Contingency 
Planning  for  the  Department  of  Defense) ,  two  tours  in  academia 
(teaching  problem  solving  at  Seattle  University  and  at  Johns 
Hopkins  University)  and  over  20  years  in  the  Washington,  D.C.  area 
working  in  the  private  sector  as  a  consultant  to  businesses,  trade 
associations,  and  government  agencies. 

Dr.  Leuba  has  applied  quantitative  analysis  to  the  human  factors 
aspects  of  over  3  00  projects.  These  projects  have  ranged  in 
importance  from  designing  and  evaluating  National  policy  options 
vis  a  vis  tactical  nuclear  weapons,  the  Nuclear  Test  Ban  Treaty, 
and  chemical  and  biological  weapons  policy,  through  leading  a 
Presidentially  mandated  task  force  and  directing  Congressionally 
mandated  studies,  to  designing  negotiating  strategies  for  several 
small  businesses. 

Dr.  Leuba  has  applied  his  analysis  of  negotiation  and  settlement 
situations  to  international  agreements  (U.S.  Base  Rights  in  Spain, 
19  68  Balance  of  Payments  Talks  with  West  Germany,  and  Arms 
Control) ,  to  labor  relations  (AFGE,  AFL/CIO,  NPWU,  AFSME  and 
others) ,  business  contracts  with  government,  public,  health,  energy 
systems,  and  Superfund  litigation  and  compliance. 

Dr.  Leuba  has  over  2  00  publications  to  his  credit  including  "Human 
Factors  in  Data  Systems",  "Validity  of  Field  Maintenance  Data", 
"Techniques  for  Estimating  Human  Error  Probabilities",  and 
"Superfund  Response:  A  Survival  Manual". 
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THE  HARKER  FIRM 


Timothy  Harker  and  Associates  Suite  740 

Tel.  (202)  966-7900  5301  Wisconsin  Avenue,  N.W. 

Fax  (202)  966-5044  WASHINGTON,  D.C.  20015 


August    11,    1992 


VIA  FACSIMILE  (215-597-3235) 

Mr.  Wayne  Walters 

Office  of  Regional  Counsel  (3RC21) 

U.S.  Environmental  Protection  Agency 

841  Chestnut  Street 

Philadelphia,  PA   19107-4414 

Dear  Mr.  Walters: 

The  Harker  Firm  represents  Cook  Paint  &  Varnish  Co.  ("Cook 
Paint")  at  the  Novak  Sanitary  Landfill  Superfund  Site  (the  "Site"). 
This  letter  follows  up  my  conversation  with  you  on  July  29,  1992 
wherein  I  expressed  Cook  Paint's  interest  in  a  de  minimis 
settlement  at  the  Site  and  also  indicated  that  there  were  other  de 
minimis  parties  at  Novak  who  would  also  be  interested  in  a  de 
minimis  settlement.  You  indicated  that  EPA  would  probably  be 
interested  in  such  a  settlement  and  would  do  some  investigation  of 
this  issue.  I  would  appreciate  your  response  as  to  EPA's  interest 
so  that  I  can  communicate  this  information  to  the  other  potential 
de  minimis  parties. 

As  you  may  know,  the  federal  district  court  has  established  a 
case  management  order  that  directs  the  appointment  of  liaison 
counsel  for  defendants  in  American  Nickeloid  v.  Acoustical  Spray 
and  establishes  a  120-day  period  for  settlement  discussions  between 
plaintiffs  and  defendants.  Now  would  seem  to  be  an  appropriate 
time  for  EPA  to  resolve  the  de  minimis  question. 

I  look  forward  to  hearing  from  you. 

Sincerely  yours, 


Arthur  A.  Schulcz,  Sr. 

Counsel  for  Cook  Paint  &  Varnish  Co. 


AAS:lm/92U6 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 
REGION  III 


IN  THE  MATTER  OF: 

NOVAK  SANITARY  LANDFILL 
Allentown,  Pennsylvania 


Proceeding  Under  Section 
122(g)(4)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
of  1980,  as  amended,  42  U.S.C. 
Section  9622 (g) (4) 


U.S.  EPA  Docket  No. 


ADMINISTRATIVE  ORDER 

ON  CONSENT 
DE  MINIMIS  SETTLEMENT 


I.   JURISDICTION 

This  Administrative  Order  on  Consent  ("Consent  Order")  is 
issued  pursuant  to  the  authority  vested  in  the  President  of  the 
United  States  by  Section  122(g)(4)  of  the  Comprehensive 
Environmental  Response,  Compensation  and  Liability  Act  of  1980 
("CERCLA"),  as  amended  by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  ("SARA"),  Pub.  L.  No.  99-499,  42  U.S.C. 
Section  9622(g)(4),  to  reach  settlements  in  actions  under  Sections 
106  and  107(a)  of  CERCLA,  42  U.S.C.  Sections  9606  and  9607(a).  The 
authority  vested  in  the  President  has  been  delegated  to  the 
Administrator  of  the  United  States  Environmental  Protection  Agency 
(EPA)  by  Executive  Order  12580,  52  Fed.  Reg.  2923  (Jan.  29,  1987) 
and  further  delegated  to  the  Regional  Administrators  of  EPA  by 
Delegation  No.  14-14-E  (Sept.  13,  1987). 

This  Administrative  Order  On  Consent  is  issued  to  the  de 
minimis  parties  identified  in  Appendix  I,  which  is  incorporated 
into  this  Consent  Order  by  reference.  Each  of  these  persons  has 
been  identified  as  having  contributed  no  more  than  1.0%  of  the 
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total  amount  of  hazardous  materials  sent  to  the  Novak  Sanitary 
Landfill,  Orefield  Road  (R.D.  #1),  Allentown,  in  South  Whitehall 
Township,  Lehigh  County,  Pennsylvania,  between  1972  and  1988.  EPA 
and  the  Respondents,  as  later  defined  herein,  agree  that  the 
actions  undertaken  by  the  Respondents  in  accordance  with  this 
Consent  Order  do  not  constitute  an  admission  of  any  liability  by 
any  Respondent.  The  Respondents  do  not  admit,  and  retain  the  right 
to  controvert  in  any  subsequent  proceedings,  other  than  proceedings 
to  implement  or  enforce  this  Consent  Order,  the  validity  of  the 
Statement  of  Facts  or  Determinations  contained  in  this  Consent 
Order.  Respondents  agree  not  to  contest  the  jurisdiction  of  EPA  to 
issue  or  enforce  this  Consent  Order  in  any  action  taken  to  enforce 
this  Consent  Order.  Each  Respondent  agrees  to  undertake  all 
actions  required  by  the  terms  and  conditions  of  this  Administrative 
Order  on  Consent. 

II.   DEFINITIONS 
Whenever  the  following  terms  are  used  in  this  Consent  Order  or 
the  Appendices  attached  hereto,  the  following  definitions  specified 
in  this  Paragraph  shall  apply: 

1.  "CERCLA"  shall  mean  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability  Act  of  1980,  as  amended  by 
SARA,  42  U.S.C.  Sections  9601  et  seq. 

2.  "EPA"  means  the  United  States  Environmental  Protection 
Agency. 

3.  "Facility"  means  the  "facility"  as  that  term  is  defined 
at  Section  101(9)  of  CERCLA,  42  U.S.C.  Section  9601(9),  where 
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treatment,  storage  or  disposal  of  hazardous  substances  was 
conducted  at  the  Novak  Sanitary  Landfill,  located  on  Orefield  Road, 
in  South  Whitehall  Township,  Lehigh  County,  Pennsylvania,  and  may 
include  areas  outside  the  property  boundary  that  contain  hazardous 
substances,  including  contaminated  soil,  sediments  or  groundwater 
emanating  from  the  past  operations  at  the  Novak  Sanitary  Lano. 

4.  "Hazardous  substance"  shall  have  the  meaning  provided  in 
Section  101(14)  of  CERCLA,  42  U.S.C.  Section  9601(14). 

5.  "Non-Settling  Parties"  means  any  Potentially  Responsible 
Party  offered  the  opportunity  to  take  part  in  this  settlement  but 
who  declines  or  refuses  to  do  so. 

6.  "Parties"  means  the  United  States  Environmental 
Protection  Agency  and  Respondents. 

7.  "Past  Costs"  means  all  costs  incurred  and  paid  by  EPA 
prior  to  November  30,  1991. 

8.  "Potentially  Responsible  Party"  or  "PRP"  shall  mean  all 
persons,  as  that  term  is  defined  in  Section  101(21)  of  CERCLA,  42 
U.S.C.  Section  9601(21),  who  are  potentially  liable  to  the  United 
States  or  to  other  parties  for  payment  of  response  costs  or  subject 
to  injunctive  relief  under  Sections  104,  106  and/or  107  of  CERCLA, 
42  U.S.C.  Sections  9604,  9606  and  9607. 

9.  "Respondents"  means  those  parties  other  than  the  United 
States  Environmental  Protection  Agency  who  sign  this  Consent  Order. 

10.  "Response  Costs"  means  any  past,  present  and  future  costs 
incurred  by  EPA  or  by  other  parties  at  the  Facility  pursuant  to  42 
U.S.C.  Sections  9601  et  sea. 
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III.   STATEMENT  OF  FACTS 

1.  The  Novak  Sanitary  Landfill  site  is  a  Facility  within  the 
meaning  of  Section  101(9)  of  CERCLA,  42  U.S.C.  Section  9601(9). 
The  Facility  is  located  in  Allentown,  in  the  Township  of  South 
Whitehall,  Lehigh  County,  Pennsylvania. 

2.  The  Facility  consists  of  a  total  of  approximately  sixty 
acres  on  a  hillside  which  slopes  to  the  south  toward  Jordan  Creek, 
which  flows  east-west  about  1000  feet  from  the  Facility.  The  area 
surrounding  the  landfill  is  primarily  a  farming  and  residential 
community.  Residences  are  located  within  h.  mile  of  the  site.  A 
new  residential  development  has  recently  been  built  directly  across 
from  the  site,  north  of  Orefield  Road.  The  water  supply  for  the 
residences  in  the  vicinity  is  provided  by  private  wells  or  by  small 
service  area  public  wells.  A  small-population  supply  well  owned  by 
the  South  Whitehall  Township  Water  Authority  (Bridgeview  East  Well 
Number  8)  is  located  west  and  within  h  mile  of  the  site.  The  South 
Whitehall  Township  Water  Authority  and  Whitehall  Township  Water 
Authority  municipal  water  supply  wells  are  located  approximately  2 
to  3  miles  south,  southeast,  and  east  of  the  site  (NUS,  1985a). 

3.  The  Facility  is  owned  and  operated  by  Novak  Sanitary 
Landfill,  Inc.  Members  of  the  Novak  family  reside  on  the  northern 
end  of  the  property  adjacent  to  Orefield  Road.  Most  of  the 
remainder  of  the  property  has  been  utilized  for  solid  waste 
disposal.  The  waste  disposal  areas  include  the  following:  an  old 
surface  iron  mine  excavation  in  the  north-central  area 
(approximately  7  acres) ,  which  has  been  filled  with  construction 
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and  demolition  debris;  a  surface  fill  area  in  the  northwest  area 
(approximately  11  acres) ;  and  a  trench  fill  occupying  the  southern 
portion  of  the  property  (approximately  7.5  acres).  The  approximate 
boundaries  of  the  fill  areas  are  shown  on  Figure  3.  Drainage 
ditches  along  the  southern  and  western  borders  of  the  fill  empty 
into  a  surface-water  retention  basin  which  has  been  constructed  at 
the  southwestern  corner  of  the  property. 

4.  The  Novak  Sanitary  Landfill  opened  with  the  disposal  of 
demolition  wastes  in  the  old  surface  mine  excavation.  Filling  of 
the  mine  area  was  substantially  completed  in  a  cover  applied  prior 
to  1972.  The  owners  applied  for  a  solid  waste  management  permit  to 
expand  the  landfill  operations  in  1969,  and  a  permit  was  issued  to 
Novak  Sanitary  Landfill,  Inc.  by  the  Pennsylvania  Department  of 
Environmental  Resources  (PADER)  on  March  24,  1972  (Permit  No. 
100534) .  The  permit  authorized  the  operation  of  a  natural 
renovation  landfill,  with  material  disposal  in  an  area  fill  section 
on  the  northern  portion  of  the  site  and  a  trench  fill  section  on 
the  southern  portion  of  the  site. 

5.  Municipal  and  a  variety  of  industrial  and  commercial 
materials  were  disposed  of  at  the  facility.  The  materials  were 
deposited  in  the  area  fill  section  of  the  landfill  from  1972 
through  the  summer  of  1982.  At  this  time,  the  PADER  conducted  an 
assessment  of  the  area  fill  portion,  determined  it  was  overfilled, 
and  directed  the  owners  to  shift  disposal  to  the  trench  fill  area. 

6.  The  trench  fill  plans  included  a  series  of  five 
east/west-oriented  trenches,  numbered  1  through  5  seguentially,  in 
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a  north  to  south  direction.  The  disposal  of  materials  in  the 
trenches  was  initiated  on  August  30,  1972  with  the  filling  of 
Trench  2,  then  proceeded  with  the  filling  of  Trenches  1,  3  and  4. 
The  FADER  was  present  at  the  excavation  of  Trenches  1  through  4, 
approved  the  trench  locations  and  separation  distances  of  all  five 
trenches,  and  was  present  at  the  closing  of  Trenches  1  through  3. 

7.  On  December  13,  1984,  after  Trench  4  was  closed,  but 
Trench  5  not  yet  excavated,  the  PADER  issued  an  order  and  civil 
penalty  assessment  alleging  various  permit  violations  and  directing 
Novak  Sanitary  Landfill  to  cease  all  solid  waste  disposal 
operations.   The  owners  filed  an  appeal  contesting  the  order  and 

landfill  was  shut  down  on  December  17,  1984  pending  resolution 
of  the  matter  before  the  Pennsylvania  Environmental  Hearing  Board 

(PEHB) . 

8.  On  August  13,  1987,  the  PEHB  issued  an  opinion  and  an 
order  allowing  Novak  Sanitary  Landfill  to  reopen  and  proceed  with 
tne  final  trench.  The  landfill  was  consequently  reopened  and 
Trench  5  was  excavated.  In  September  to  October  1988,  after 
Trench  5  was  filled,  the  facility  stopped  accepting  wastes. 

9.  In  June,  1985,  NUS  Corporation,  acting  as  the  U.S.  EPA 
Region  III  contractor,  conducted  a  site  inspection  of  the  NSL  (NUS 
Corporation,  1985a),  and  subsequently  assigned  a  Hazardous  Ranking 
System  (HRS)  score  of  42.34  to  the  site  (NUS  Corporation,  1985b). 
The  HRS  score  was  based  upon  concern  with  the  groundwater  route  of 
potential  exposure,  citing  substances  found  in  on-site  monitoring 
wells  and  considering  the  close  proximity  of  private  residential 
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wells  to  the  landfill,  as  well  as  municipal  public  water  supply 
well  systems  within  a  3-mile  radius  of  the  site. 

10.  The  Facility  was  listed  on  the  National  Priority  List  on 
October  4,  1989.   Fed.  Reg.  41015  (1989). 

11.  On  ,  1992,  U.S.  EPA  approved  the  Remedial 

Investigation  and  Feasibility  Study   (RI/FS)   for  the  Facility 
performed  and  prepared  by  a  group  of  PRPs. 

12.  Data  developed  during  analyses  of  groundwater  performed 
during  the  RI  for  the  interim  action  groundwater  operable  unit 
revealed  the  presence  of  numerous  hazardous  substances  as  defined 
in  Section  101(14)  of  CERCLA,  including  . 

13.  EPA  has  identified  persons  other  than  the  Respondents  who 
owned  or  operated  the  Facility,  or  who  arranged  for  disposal  or 
treatment,  or  arranged  with  a  transporter  for  transport  for 
disposal  or  treatment,  of  a  hazardous  substance  owned  or  possessed 
by  such  persons  at  the  Facility,  or  who  accepted  a  hazardous 
substance  for  transport  to  the  Facility.  EPA  has  considered  the 
nature  of  its  case  against  these  non-settling  parties  in  evaluating 
the  settlement  embodied  in  this  Consent  Order. 

14.  The  State  of  Pennsylvania  has  been  informed  of  the 
content  of  this  Consent  Order,  has  been  given  an  opportunity  to 
comment  on  this  Consent  Order,  and  has  represented  that  it  does  not 
object  to  the  entry  of  this  Consent  Order. 

IV.   STATEMENT  OF  PURPOSE 
In  entering  into  this  Consent  Order,  the  mutual  objectives  of 
the  Parties  are: 
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A.  To  reach  a  settlement  with  de  minimis  parties  in  this 
case  that  allows  them  to  settle  their  potential  liability 
for  Past  Costs,  as  well  as  for  Response  Costs  in 
connection  with  the  Facility;  and 

B.  To  simplify  subsequent  negotiations  or  litigation 
concerning  the  Novak  Sanitary  Landfill  Facility  by 
eliminating  additional  parties  from  further  involvement 
in  connection  with  the  case,  while  raising  revenues  from 
settlements  with  the  Respondents  to  be  applied  to  the 
implementation  of  the  remedy  for  the  Facility  as  well  as 
EPA's  past  response  costs  associated  with  this  Facility. 

V.   DETERMINATIONS 
Based  upon  the  Statement  of  Facts  set  forth  above  and  on  the 
administrative   record   for   this   Facility,   EPA   made   the 
determinations  enumerated  below. 

1.  The  Novak  Facility  is  a  "facility"  as  that  term  is 
defined  in  Section  101(14)  of  CERCLA,  42  U.S.C.  Section  9601(9). 

2.  From  at  least  1972  to  the  present,  "hazardous 
substances",  as  defined  in  Section  101(14)  of  CERCLA,  42  U.S.C. 
Section  9601(14),  were  deposited,  stored,  disposed  of,  placed  or 
located  at  the  Facility,  and  may  present  an  imminent  and 
substantial  endangerment  to  the  public  health  or  welfare  or  the 
environment. 

3.  Each  Respondent  is  a  "person"  as  that  term  is  defined  in 
Section  101(21)  of  CERCLA,  42  U.S.C.  Section  9601(21). 
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4.  Information  currently  available  to  EPA  indicates  that 
each  Respondent  listed  in  Appendix  I  to  this  Consent  Order  arranged 
by  contract,  agreement  or  otherwise  for  disposal  or  treatment,  or 
arranged  with  a  transporter  for  transport  for  disposal  or 
treatment,  at  the  Facility,  of  alleged  hazardous  substances  owned 
or  possessed  by  them,  or  accepted  such  alleged  hazardous  substances 
for  transport  for  disposal  or  treatment  at  the  Facility. 

5.  Each  Respondent  is  a  potentially  responsible  party  (PRP) 
within  the  meaning  of  Sections  107(a)  and  122(g)(1)  of  CERCLA,  42 
U.S.C.  Sections  9607(a)  and  9622(g)(1). 

6.  Prompt  settlement  with  the  Respondents  is  practicable  and 
in  the  public  interest,  consistent  with  Section  122(g)(1)  of 
CERCLA,  42  U.S.C.  Section  9622(g)(1). 

7.  Information  currently  available  to  EPA  indicates  that  the 
amount  of  hazardous  substances  contributed  to  the  Facility  by  each 
Respondent  does  not  exceed  1.0%  of  the  hazardous  substances 
delivered  to  the  Facility  to  be  disposed  between  1972  and  1988,  and 
that  the  toxic  or  other  hazardous  effects  of  the  substances 
contributed  by  each  Respondent  to  the  Facility  do  not  contribute 
disproportionately  to  the  cumulative  toxic  or  other  hazardous 
effects  of  the  hazardous  substances  at  the  Facility.  Each 
Respondent  has  certified  that  it  has  fully  disclosed  all 
information  known  to  it  concerning  the  volume  and  nature  of  the 
alleged  hazardous  substances  it  contributed  to  the  Facility  between 
1972  and  1988. 
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8.  In  evaluating  the  settlement  embodied  in  this  Consent 
Order,  EPA  has  considered  the  potential  cost  of  remediating 
contamination  at  or  in  connection  with  the  Facility.  Past  response 

costs  related  to  the  Novak  Sanitary  Landfill  as  of  , 

1992  total  $ .   The  present  value  of  the  estimated  remedy 

identified  in  the  FS  for  the  Facility  is  $ . 

9.  The  amount  of  hazardous  substances  contributed  to  the 
Facility  by  each  Respondent  and  the  toxic  or  other  hazardous 
effects  of  the  hazardous  substances  contributed  to  the  Facility  by 
each  Respondent  are  minimal  in  comparison  to  other  hazardous 
substances  at  the  Facility,  consistent  with  the  requirements  of 
Section  122(g)(1)  of  CERCLA,  42  U.S.C.  Section  9622(g)(1). 

10.  It  is  appropriate  that  each  Respondent,  on  payment  of  the 
amount  specified  in  Section  VI  and  on  the  attached  Appendix,  shall 
receive  such  contribution  protection  against  claims  of  all  other 
PRPs  for  matters  covered  in  this  Order  ("Covered  Matters",  as 
defined  in  Section  VI. E  herein)  in  connection  with  the  Facility,  as 
is  consistent  with  the  provisions  of  Section  122(g)(5)  of  CERCLA, 
42  U.S.C.  Section  9622(g)(5). 

11.  Claims  of  the  State? 

VI.   ORDER 
Based  upon  the  Administrative  Record  for  this  Facility  and  the 
Statement  of  Facts  and  Determinations  set  forth  above,  and  in 
consideration  of  the  promises  and  covenants  set  forth  herein,  it  is 
hereby  AGREED  TO  AND  ORDERED: 
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A.    PAYMENT 

1.  With  30  days  of  the  effective  date  of  this  Consent 
Order,  the  respondents  who  constitute  the  Novak  Sanitary  Landfill 
De  Minimis  Group  shall  establish  a  Trust  entitled  "Novak  Sanitary 
Landfill  Trust"  (the  "Trust")  with  a  Trustee  acceptable  to  the  U.S. 
EPA.  The  Trust  will  specify  that  funds  deposited  into  the  Trust 
fund  account  will  be  used  only  for  the  following  purposes:  first, 
to  reimburse  the  U.S.  EPA  for  the  Respondent's  share  of  Past  Costs 
(as  described  in  Section  VI. A. 3  below)  incurred  in  connection  with 
the  Facility,  and,  second,  to  reimburse  the  costs  of  any 
respondents  or  a  PRP  Group  who  conduct  Remediation  Work  in 
compliance  with  the  ROD  issued  by  EPA  and  EPA-approved  Work  Plans 
or  court  orders  concerning  the  Novak  Facility.  The  Trust  shall 
require  the  U.S.  EPA  to  approve  in  writing  requests  for 
distribution  of  funds  from  the  Trust  fund  account,  with  such 
approval  not  to  be  unreasonably  withheld.  Such  funds  will  be  used 
only  to  reimburse  respondents  or  a  PRP  Group  for  work  conducted  in 
compliance  with  the  ROD  or  court  order  relating  to  the  Facility. 
All  disbursement  decisions  shall  be  entirely  at  the  U.S.  EPA's 
discretion. 

2.  Within  45  days  of  the  effective  date  of  this  Consent 
Order,  each  Respondent  shall  pay  to  the  Novak  Sanitary  Landfill  the 
amount  set  forth  in  Appendix  II  to  this  Consent  Order,  which  is 
incorporated  herein  by  reference.  The  payment  made  by  each 
Respondent  is  intended  to  represent  its  alleged  volumetric  share  of 
the  Response  Costs,  oversight  costs,  and  Past  Costs  incurred  and  to 
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be  incurred  at  the  Facility.  The  payment  made  by  each  Respondent 

also  includes  a  premium  which  is  intended  to  pay  for  cost  overruns 

or  other  unforeseen  expenses  incurred  during  implementation  of  the 

remedy  and  for  any  additional  work  to  be  performed  at  the  Facility. 

Such  a  payment  by  each  of  the  Respondents  is  not  a  penalty  or 

monetary  sanction.   Each  Respondent  shall  simultaneously  send  a 

copy  of  its  check (s)  to: 

Wayne  Walter 

Assistant  Regional  Counsel 

U.S.  Environmental  Protection  Agency 

Region  III 


Director,  Waste  Management  Division 
U.S.  Environmental  Protection  Agency 
Region  III 


Assistant  Attorney  General 

Environment  and  Natural  Resources  Division 

Environmental  Enforcement  Section 

United  States  Department  of  Justice 

P.O.  Box  7611 

Ben  Franklin  Station 

Washington,  D.C.   20044 

3.  The  Trust  shall  provide  that,  within  60  days  of  the 
effective  date  of  this  Consent  Order,  the  Trustee  shall  release  to 

the  Hazardous  Substance  Superfund  an  amount  egual  to  $ . 

The  purpose  of  this  payment  is  to  reimburse  the  Hazardous  Substance 
Superfund  for  Past  Costs  expended  at  the  Facility.  The  payment 
represents  each  Respondent's  proportional  volumetric  share  of  the 
U.S.  EPA's  past  response  costs  of  $ . 

4.  The  payment  shall  be  made  by  certified  or  cashier's 
check  made  payable  to  "EPA-Hazardous  Substance  Superfund".   The 
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check  shall  reference  the  site  name,  the  name  and  address  of  the 

Respondent,  and  the  EPA  docket  number  for  this  action,  and  shall  be 

sent  to: 

EPA  Region  III 

Attn:   Superfund  Accounting 


Copies  of  this  check  shall  be  sent  to  the  persons 
delineated  in  Section  VI. A. 2. 

B.  PAYMENT  TO  RESPONDENTS  IMPLEMENTING  THE  REMEDY 

After  the  payment  reguired  by  Section  VI. A. 3  is  made  to 
the  Hazardous  Substance  Superfund,  the  balance  of  the  Trust  fund 
account  may  be  applied  to  reimbursing  respondents  or  the  PRP  Group 
conducting  the  work  in  compliance  with  the  ROD,  UAO,  Consent  Order, 
or  court  order  relating  to  the  Facility,  and  EPA-approved  Work 
Plans,  pursuant  to  Section  VI. A. 1. 

C.  CIVIL  PENALTIES 

In  addition  to  any  other  remedies  or  sanctions  available 
to  EPA,  any  Respondent  who  fails  or  refuses  to  comply  with  any  term 
or  condition  of  this  Consent  Order  shall  be  subject  to  a  civil 
penalty  of  up  to  $25,000  per  day  of  such  failure  or  refusal, 
pursuant  to  Section  122(1)  of  CERCLA,  42  U.S.C.  Section  9622(1). 

D.  CERTIFICATION  OF  RESPONDENTS 

Each  Respondent  certifies  that  it  has  made  a  reasonable 
inquiry  and,  to  the  best  of  its  knowledge  and  belief,  (1)  is  has 
provided  to  EPA  all  information  currently  in  its  possession,  or  in 
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the  possession  of  its  officers,  directors,  employees,  contractors 
or  agents,  which  relates  in  any  way  to  the  ownership,  operation, 
generation,  treatment,  composition,  characteristics, 
transportation,  or  disposal  of  hazardous  substances  at  or  in 
connection  with  the  Facility,  and  that  the  information  so  provided 
accurately  reflects  Respondent's  best  information  about  the  kind 
and  quantity  of  hazardous  substances  delivered  by  it  to  the 
Facility  or  to  another  for  transport  to  the  Facility;  and  (2)  it 
has  provided  to  EPA  a  full  and  complete  response  to  any  EPA  request 
for  information  made  pursuant  to  Section  104(e)  of  CERCLA,  42 
U.S.C.  Section  9604(e).  If  this  certification  is  subsequently 
determined  to  be  false,  the  Respondent  shall  be  in  violation  of 
this  Order  and,  in  addition,  shall  forfeit  all  payments  made 
pursuant  to  Section  VI. A  of  this  Order.  Such  forfeiture  shall  not 
constitute  liquidated  damages  and  shall  not  in  any  way  foreclose 
EPA's  right  to  pursue  any  other  causes  of  action  arising  from 
Respondent's  false  certification.  It  should  be  noted  that  each 
Respondent  is  required  to  certify  that  it  has  conducted  a 
reasonable  inquiry  in  providing  information  to  the  U.S.  EPA  and 
that  it  has  submitted  information  that  is  complete  and  accurate  to 
the  best  of  its  knowledge  and  belief;  thus,  a  Respondent's 
submittal  to  the  U.S.  EPA  of  information  subsequently  shown  to  be 
incomplete  or  inaccurate  does  not,  in  itself,  constitute  a  false 
certification. 

E.    COVENANT  NOT  TO  SUE 
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1.  Subject  to  the  reservations  of  rights  in  Section 
VI. E  of  this  Consent  Order,  upon  payment  of  the  amounts  specified 
in  Section  VI. A  of  this  Consent  Order,  EPA  covenants  not  to  sue  or 
to  take  any  other  civil  judicial  or  administrative  action  against 
any  of  the  Respondents  for  "Covered  Matters".  "Covered  Matters" 
shall  include  any  and  all  civil  liability  under  Sections  106  and 
107  of  CERCLA,  42  U.S.C.  §§  9606  and  9607,  or  Section  7003  of  RCRA, 
relating  to  or  in  connection  with  the  Facility.  "Covered  Matters" 
shall  also  not  include  claims  for  damages  to  natural  resources 
under  State  or  Federal  law.  The  United  States  Department  of 
Justice  has  concurred  in  this  covenant  not  to  sue  and  agrees  to  be 
bound  by  its  terms. 

2.  In  consideration  of  EPA's  covenant  not  to  sue  in 
Section  VI.E.l  of  this  Consent  Order,  the  Respondents  agree  not  to 
assert  any  claims  or  causes  of  action  against  the  United  States  or 
the  Hazardous  Substance  Superfund  arising  out  of  Covered  Matters, 
or  to  seek  any  other  costs,  damages,  or  attorneys'  fees  from  the 
United  States  arising  out  of  response  activities  at  the  Facility. 

F.    RESERVATION  OF  RIGHTS 

1.  Nothing  in  this  Consent  Order  is  intended  to  be  nor 
shall  it  be  construed  as  a  release  or  covenant  not  to  sue  for  any 
claim  or  cause  of  action,  administrative  or  judicial,  civil  or 
criminal,  past  or  future,  at  law  or  in  equity,  which  the  United 
States,  including  EPA,  may  have  against  any  of  the  Respondents  for: 
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(a)  any  liability  as  a  result  of  failure  to  make 
the  payment  required  by  Section  VI. A  of  this  Consent 
Order ; 

(b)  any  liability  resulting  from  a  violation  of 
this  Order;  or 

(c)  any  matters  not  expressly  included  in  Covered 
Matters. 

2.  Nothing  in  this  Consent  Order  constitutes  a  covenant 
not  to  sue  or  to  take  action  or  otherwise  limits  the  ability  of  the 
United  States,  including  EPA,  to  seek  or  obtain  further  relief  from 
any  Respondent  hereto,  and  the  covenant  not  to  sue  in  Paragraph  E 
of  Section  VI  of  this  Consent  Order  is  null  and  void  with  respect 
to  any  Respondent,  if: 

(a)  information  not  currently  known  to  EPA  is 
discovered  which  indicates  that  such  Respondent 
contributed  hazardous  substances  to  the  Facility  between 
1972  and  1988  in  such  greater  amount  or  of  such  greater 
toxic  or  other  hazardous  effects  as  to  not  qualify,  in 
the  determination  of  EPA,  as  a  de  minimis  party  for  the 
Facility; 

(b)  such  Respondent  breaches  one  or  more  of  the 
express  warranties  set  out  in  Paragraph  D  of  Section  VI 
above ;  or 

(c)  such  Respondent  fails  or  refuses  to  make  the 
payments  required  in  Paragraph  A  of  Section  VI  above. 
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3 .  Nothing  in  this  Consent  Order  is  intended  as  a 
release  or  covenant  not  to  sue  for  any  claim  or  cause  of  action, 
administrative  or  judicial,  civil  or  criminal,  past  or  future,  in 
law  or  in  equity,  which  the  parties,  including  EPA,  may  have 
against  any  person,  firm,  corporation  or  other  entity  not  a 
signatory  to  this  Consent  Order. 

4 .  EPA  and  the  Respondents  agree  that  the  actions 
undertaken  by  the  Respondents  in  accordance  with  this  Consent  Order 
do  not  constitute  an  admission  of  any  liability  by  any  Respondent. 
The  Respondents  do  not  admit,  and  retain  the  right  to  controvert  in 
any  subsequent  proceedings,  other  than  proceedings  to  implement  or 
enforce  this  Consent  Order,  the  validity  of  the  Statement  of  Facts 
or  Determinations  contained  in  this  Consent  Order. 

G.    CONTRIBUTION  PROTECTION 

Subject  to  the  reservations  of  rights  in  Section  VI, 
Paragraph  F  of  this  Consent  Order,  EPA  agrees  that  by  entering  into 
and  carrying  out  the  terms  of  this  Consent  Order,  each  Respondent 
will  have  resolved  its  liability  to  the  United  States  for  Covered 
Matters  in  connection  with  the  Facility,  pursuant  to  Section 
122(g)(5)  of  CERCLA,  42  U.S.C.  Section  9622(g)(5),  and  shall 
receive  the  full  extent  of  protection  from  contribution  actions  for 
Covered  Matters  provided  by  Sections  122  and  113  of  CERCLA,  42 
U.S.C.  Sections  9622  and  9613.  The  parties  believe  that  this 
settlement  represents  these  Respondents'  fair  share  of,  and 
provides  an  equitable  apportionment  of,  their  liability  for  costs 
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incurred  to  date  and  costs  to  be  incurred  in  connection  with  the 
Facility. 

H.    PARTIES  BOUND 

This  Consent  Order  shall  apply  to  and  be  binding  upon  the 
Respondents  and  their  directors,  officers,  employees,  agents, 
successors  and  assigns.  Each  signatory  to  this  Consent  Order 
represents  that  he  or  she  is  fully  authorized  to  enter  into  the 
terms  and  conditions  of  this  Consent  Order  and  to  bind  legally  the 
Respondent  represented  by  him  or  her. 

I.    PUBLIC  COMMENT 

This  Consent  Order  shall  be  subject  to  a  thirty-day 
public  comment  period  pursuant  to  Section  122 (i)  of  CERCLA,  42 
U.S.C.  Section  9622(i).  In  accordance  with  Section  122(i)(3)  of 
CERCLA,  42  U.S.C.  Section  9622(i)(3),  EPA  may  withdraw  its  consent 
to  this  Consent  Order  if  comments  received  disclose  facts  or 
considerations  which  indicate  that  this  Consent  Order  is 
inappropriate,  improper  or  inadequate. 

J.    ATTORNEY  GENERAL  APPROVAL 

The  Attorney  General  or  his  designee  has  issued  prior 
written  approval  of  the  settlement  embodied  in  this  Consent  Order 
in  accordance  with  Section  122(g)(4)  of  CERCLA,  42  U.S.C.  Section 
9622(b)(4).  A  copy  of  that  approval  is  attached  hereto  and 
incorporated  herein  by  reference. 

K.    EFFECTIVE  DATE 
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The  effective  date  of  this  Consent  Order  shall  be  the 
date  upon  which  EPA  issues  written  notice  to  the  Respondents  that 
the  public  comment  period  pursuant  to  Section  VI,  Paragraph  H  of 
this  Consent  Order  has  closed  and  that  comments  received,  if  any, 
do  not  require  modification  of  or  EPA  withdrawal  from  this  Consent 
Order. 

IT  IS  SO  ORDERED. 


U.S.  Environmental  Protection  Agency 
Region  III 


By: 


Date 


Regional  Administrator 


AS92L7 
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THE  HARKER  FIRM 


Timothy  Harker  and  Associates 
Tel.  (202)  966-7900 
Fax  (202)  966-5044 


Attorneys 


Suite  740 
5301  Wisconsin  Avenue,  N.W. 
WASHINGTON,  D.C.  20015 


September  4,  1992 


VIA  FACSIMILE  (215-597-3235) 

Mr.  Wayne  Walters 

Office  of  Regional  Counsel  (3RC21) 

U.S.  Environmental  Protection  Agency 

841  Chestnut  Street 

Philadelphia,  PA   19107-4414 

Re:   Novak  Sanitary  Landfill 

Dear  Wayne: 

I  want  to  thank  you  for  meeting  with  John  Schneider  of 
E.  Schneider  &  Sons  and  myself  on  Wednesday  to  discuss  the 
possibility  of  a  CERCLA  §122  de  minimis  settlement  for  the  de  minimis 
parties  involved  in  Novak.  As  John  and  I  explained,  although  we 
could  not  speak  for  all  the  de  minimis  parties,  there  is  a  group  of 
de  minimis  PRPs  that  seriously  wants  to  explore  a  de  minimis 
settlement  with  EPA.  We  believe  that  EPA  has  the  necessary 
information  on  the  site  to  adeguately  consider  such  a  settlement,  and 
it  is  in  all  of  our  interests  to  do  so. 

We  do  understand,  as  you  reminded  us,  that  de  minimis 
settlements  are  discretionary.  We  also  appreciate  your  understanding 
of  the  obvious  advantage  to  U.S.  EPA  of  such  a  settlement,  and  the  de 
minimis  parties'  need  to  "stop  the  hemorrhaging"  (to  use  John's 
words)  of  legal  fees  brought  on  by  the  current  litigation  and  the 
failure  of  the  plaintiffs  to  undertake  timely  settlement  negotiations 
or  respond  to  our  previous  settlement  offers. 

We  especially  appreciate  your  willingness  to  expeditiously  sound 
out  the  appropriate  personnel  at  Region  III  concerning  the 
suitability  of  such  as  a  settlement. 


Again,  thanks  for  taking  the  time  to  hear  us  out. 
response. 

Sincerely  yours, 


We  await  your 


AAS:lm/92V7 

cc:   De  Minimis  Group 


^r 


Arthur  A.    Schulcz,    Sr, 
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THE  HARKER  FIRM 


Timothy  Harker  and  Associates  Suite  740 

Attorneys 

Tel.  (202)  966-7900  5301  Wisconsin  Avenue,  N.W. 

Fax  (202)  966-5044  WASHINGTON,  D.C.  20015 


November  23,  1992 


VIA  FAX  (215-597-3235) 

Mr.  Wayne  Walters 

Office  of  Regional  Counsel  (3RC21) 

U.S.  Environmental  Protection  Agency 

841  Chestnut  Street 

Philadelphia,  PA   19107-4414 

Re:   Novak  Sanitary  Landfill 

Dear  Wayne: 

On  September  2,  1992,  John  Schneider  and  I  discussed  with  you 
the  desire  of  a  number  of  Novak  PRPs  to  explore  a  de  minimis 
settlement  for  the  site.  I  was  in  the  process  of  drafting  a  letter 
to  ask  you  if  EPA  was  still  interested  in  our  de  minimis  settlement 
offer  when  I  just  received  a  de  minimis  settlement  offer  from  the 
Novak  plaintiffs. 

There  are  several  things  that  are  less  than  desirable  with  the 
plaintiff's  offer,  such  as  no  provision  for  something  similar  to 
CERCLA's  contribution  protection.  To  adequately  advise  my  client 
and  the  other  Novak  de  minimis  parties,  I  would  like  to  know  if  EPA 
is  still  interested  in  doing  a  de  minimis  settlement  at  Novak  and, 
if  so,  when  we  could  see  the  details  of  such  a  settlement.  A 
prompt  response  would  be  greatly  appreciated. 

I  will  be  out  of  the  office  Tuesday,  Wednesday  and  Friday 
(November  24,  25  and  27),  but  can  be  reached  at  my  home  at 
703-698-0138  if  you  cannot  get  back  to  me  today. 

Very  truly  yours, 


jgj^^JLj^^. 


Arthur  A.  Schulcz,  Sr. 
AAS:lm/92L9 
cc:   Tom  Tischer,  Cook  Paint 
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THE  HARKER  FIRM 

Timothy  Harker  and  Associates  Attorneys  Suite  740 

Tel.  (202)  966-7900  5301  Wisconsin  Avenue,  N.W. 

Fax  (202)  966-5044  WASHINGTON,  D.C.  20015 

CONFIDENTIAL  —  SETTLEMENT  PRIVILEGE  MATERIAL 
January  8,  1993 


Elizabeth  Lukens,  Esq. 

Office  of  Regional  Counsel  (3RC21) 

U.S.  Environmental  Protection  Agency 

Region  III 

841  Chestnut  Building 

Philadelphia,  PA   19107-4414 

Re:   Novak  De  Minimis  Settlement 

Dear  Ms.  Lukens: 

This  letter  responds  to  the  points  we  discussed  Friday 
afternoon,  December  18,  1992,  concerning  the  issue  of  a  de  minimis 
settlement  for  the  Novak  Sanitary  Landfill  Superfund  Site  near 
Allentown,  PA  ("Novak").  Previously,  on  September  2,  1992,  John 
Schneider  (another  Novak  defendant)  and  I  had  discussed  the 
possibility  of  such  a  settlement  with  Wayne  Walters,  your 
predecessor,  and  left  a  draft  consent  order  that  had  been  rewritten 
to  fit  the  Novak  site's  specific  conditions,  except  for  a  remedy 
amount  and  premium. 

You  asked  three  questions:  (1)  Why  there  was  no  cost  for  the 
remedy  in  our  draft  consent  order?  (2)  What  was  the  rationale  for 
our  definition  of  de  minimis,  .  i.e.  .  what  was  the  basis  for  a 
distinction  between  de  minimis  PRPs  at  1%  or  less  and  non-de 
minimis  PRPs  at  greater  than  1%?  (3)  How  did  we  propose  handling 
the  lack  of  information  on  hazardous  materials  for  PRPs  and  non- 
PRPs  who  have  been  named  defendants  in  the  American  Nickeloid  v. 
Acoustical  Spray  Insulators  litigation,  i.e. ,  nothing  concrete  to 
measure  toxicity  and  volume? 

My  answer  to  the  first  question  was  that  we  had  thought  it 
inappropriate  for  us  to  fill  in  the  cost  when  EPA  has  not  selected 
the  remedy,  particularly  when  EPA  has  all  the  cost  data,  and  will 
soon  make  its  selection.  Our  approach  in  proposing  a  settlement 
agreement  was  to  minimize  any  possible  points  of  contention  while 
using  EPA's  model  order  format.   Our  proposed  consent  order  was 
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taken  from  an  approved  consent  order  used  at  another  site  that  I  am 
involved  in. 

Although  we  discussed  the  other  two  issues,  I  said  I  would 
follow  up  with  some  written  comments,  discussion  and  suggestions  on 
them.   This  is  provided  below. 

THE  DIVIDING  LINE  FOR  DE  MINIMIS  PARTIES 

As  I  explained  in  our  discussion,  the  1  %  cut  off  was  merely 
a  figure  that  we  were  sure  would  not  give  rise  to  controversy.  If 
you  add  up  the  alleged  volume  of  the  47  Novak  de  minimis  PRPs  at 
one  percent  or  less,  the  total  volume  comes  to  about  12%  of  the 
total  volume  which  the  plaintiffs  allege  was  deposited  at  the  site. 
Thus,  after  removing  the  de  minimis  parties,  a  sufficiently  large 
percentage  of  PRPs  remains.  Although  not  every  de  minimis 
defendant  agrees  with  plaintiffs'  figures  (and  we  are  attempting  to 
resolve  with  plaintiffs  how  those  volumes  were  computed) ,  by  using 
the  plaintiffs'  volumetric  calculations,  we  hoped  to  short  circuit 
any  alleged  criticism  of  the  settlement.  The  plaintiffs  alleged 
volumes  are  shown  on  Enclosure  1,  and  are  reportedly  based  on  a 
compilation  of  the  Novak  records  and  trip  tickets  and  invoices. 

One  percent  is  a  figure  well  within  the  statutory  and  EPA 
guidelines  and  has  been  used  at  other  sites.  If  we  agree  on  a 
basis  for  settlement,  EPA  can  certainly  raise  the  criteria  if  it 
desires  to  include  more  PRPs. 


ACCOUNTING  FOR  THE  SUBSTANCES  AT  NOVAK 

As  I  understand  the  problem,  EPA  has  no  data  showing  the 
contribution  of  the  Novak  defendants'  hazardous  materials  to  the 
Novak  site.  Thus,  EPA  cannot  verify  that  each  party's 
"contribution"  is  de  minimis  in  terms  of  toxicity,  volume,  etc. 

Let  me  suggest  that  this  is  not  a  problem  but  an  opportunity 
to  establish  a  rational  and  logical  policy  in  dealing  with  atypical 
Superfund  sites.  In  other  words,  how  would  EPA  treat  a  normal 
landfill  that,  for  reasons  not  apparently  related  to  large-scale 
unlawful  dumping,  winds  up  on  the  Superfund  list?  I  believe  the 
following  considerations  apply: 

First,  the  data  issue  at  Novak  arises  precisely  because  Novak 
was  a  landfill,  not  a  hazardous  waste  dump.  The  lack  of  the  usual 
hazardous  waste  manifests,  trip  tickets,  etc.,  typical  of  the 
normal  Superfund  industrial  or  hazardous  waste  sites,  is  exactly 
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what  should  be  expected  and  a  logical  consequence  of  being  a 
landfill.  As  far  as  I  am  aware,  at  Novak  there  is  none  of  the 
typical  evidence  of  hazardous  dumping  per  se,  i.e..  there  are  no 
"smoking  drums". 

As  to  how  hazardous  materials  wind  up  in  the  ground  water, 
that  is  often  the  normal  consequence  of  landfill  operations  where 
small  quantities  of  non  reportable  hazardous  materials  leach  from 
otherwise  normal  useful  but  degrading  products  and  accumulate  over 
a  period  of  time.  EPA  has  some  evidence  that  normal  "municipal" 
trash  has  some  small  components  of  hazardous  materials,  e.g.,  used 
batteries,  household  cleaning  products,  etc.  Thus,  at  a  properly 
regulated  and  run  landfill,  it  should  be  the  routine  practice  not 
to  have  hard  evidence  of  hazardous  waste  disposal,  e.g.,  drums, 
manifests,  testimony  of  tank  trucks  dumping  their  contents,  etc. 

Second,  what  makes  this  case  rather  unique  is  that  the  parties 
who  are  asking  for  a  de  minimis  settlement  with  EPA  are  defendants 
in  a  cost  recovery  suit  brought  by  PRPs  performing  the  RI/FS, 
rather  than  the  United  States.  Most  of  these  de  minimis  parties 
believe  they  did  not  dispose  of  any  hazardous  materials.  Had  EPA 
brought  the  suit,  presumably  it  would  have  named  and  asked  to 
perform  the  RI/FS  only  those  parties  who,  after  investigation,  it 
believed  had  some  hazardous  material  in  its  waste  stream  related  to 
the  contamination.  Many  of  the  Novak  de  minimis  defendants  believe 
the  plaintiffs  in  this  case  have  not  conducted  a  proper 
investigation  and  cannot  show  at  trial  that  the  defendants  disposed 
of  hazardous  wastes  or  that  any  of  the  materials  disposed  by 
defendants  has  contributed  to  the  contamination.  There  is  little 
or  no  evidence  that  these  de  minimis  parties  have  disposed  of 
hazardous  wastes  because  for  the  most  part  they  probably  did  not, 
or  at  least  not  the  particular  chemicals  that  are  causing  the 
response  costs  at  Novak.  See,  e.g. .  U.S.  v.  Alcan  Aluminum  Co.. 
964  F.2d  252  (3d  Cir.  1992)  (ruling  on  "divisibility"  defense). 

Third,  although  you  did  not  address  this  point,  the  EPA 
resources  needed  even  to  attempt  to  demonstrate  or  to  further 
verify  the  lack  of  or  exact  quantity  of  hazardous  materials  in  the 
waste  streams  of  these  parties  would  be  very  costly.  Additionally, 
if  asked  to  pay  for  such  investigative  costs,  I  think  an  argument 
could  be  made  that  they  were  not  necessary  since  there  was  no  other 
evidence  to  indicate  that  such  a  search  would  lead  to  any 
productive  results.  Thus,  there  is  the  possibility  (we  may 
disagree  on  how  high)  that  EPA's  further  investigative  costs  might 
not  be  recovered  if  EPA  made  a  demand  for  such  payment  and  the  case 
proceeded  to  trial. 


89 


CONFIDENTIAL  —  SETTLEMENT  PRIVILEGE  MATERIAL 


Betsy  Lukens,  Esq. 
January  8,  1993 
Page  4 


What  are  the  implications  from  the  above  circumstances? 

A.  EPA  will  not  have  an  audit  trail  of  hazardous  material 
disposal  for  many  PRPs  or  customers  of  the  site. 

B.  EPA  will  have  a  very  difficult  if  not  impossible  time 
identifying  the  total  quantities  and  all  the  sources  of  'the 
hazardous  constituents  disposed  at  the  site  or  in  the  ground  water. 
This  contrasts  with  a  site  such  as  the  Hardage  site  near  Criner, 
Oklahoma,  where  the  manifests  and  operator  records  showed  there 
were  more  than  20  million  gallons  of  hazardous  materials  deposited 
during  the  Site's  operation  and  various  categories  of  wastes  such 
as  sludges,  acids,  and  solvents  could  be  tabulated.  See  United 
States  v.  Hardage.  750  F.  Supp.  1460  (W.D.  Okla.  1990). 

C.  Most  of  the  parties  will  maintain  that  they  did  not 
dispose  of  hazardous  materials  and  EPA  will  have  little  if  any 
evidence  to  disprove  that  assertion;  and 

D.  The  cost  for  de  minimis  parties  to  prove  their  non-CERCLA 
liability  will  exceed  the  amount  claimed  by  the  plaintiffs.  This  is 
the  reason  why  many  of  the  Novak  de  minimis  parties  are  interested 
in  a  de  minimis  settlement. 

SOLUTIONS  TO  THE  PROBLEM 

I  believe  the  solution  to  the  above  problem  can  be  formulated 
within  the  context  of  EPA's  well-established  CERCLA  procedures. 

First,  from  a  policy  perspective,  Congress  wanted  EPA  to 
eliminate  de  minimis  parties  from  the  litigation  process  at  the 
earliest  possible  opportunity.  The  legislative  history 
accompanying  the  1986  SARA  amendments  to  CERCLA  which  resulted  in 
the  additions  of  sections  113(f)  and  122  clearly  show  this  intent 
and  is  embodied  in  the  words  of  the  statute.  EPA's  "Methodology 
for  Early  De  Minimis  Waste  Contributor  Settlements  under  CERCLA 
Section  122(g)(1)(A),"  OSWER  Dir.  #9834. 7-1C  (June  2,  1992)  (Early 
De  Minimis  Guidance),  echoes  this  intent.  See  57  Fed. Reg.  29312 
(7/1/92).  In  fact,  as  I  explained  to  Wayne  Walters,  the  EPA 
guidelines  would  allow  settlement  at  a  stage  far  in  advance  of  the 
new  current  status  of  the  Novak  site  which  has  been  thoroughly 
investigated  and  where  EPA  is  well  on  the  way  to  issuing  a  record 
of  decision  (ROD) .  Additionally,  the  Administrative  Conference  of 
the  United  States  has  concluded  a  study  of  "De  minimis  Settlements 
Under  Superfund"  and  recommended  changes  to  make  the  process  more 
responsive.   I  believe  the  final  recommendation  (voted  on  December 
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11,  1992)  includes  shifting  to  EPA  the  responsibility  to  take  an 
active  role  in  the  formulation  of  de  minimis  settlements.  For  your 
information,  EPA's  comments  on  the  draft  report ■ are  attached  at 
Enclosure  2. 

Moreover,  again  from  a  policy  perspective,  the  Superfund 
reauthorization  process  will  begin  this  year.  The  problems  of  de 
minimis  parties,  typified  by  this  case,  will  receive  a  lot  of 
attention  from  the  new  Congress.  As  I  explained  to  Wayne,  this 
case  typifies  the  abuses  of  the  CERCLA  process.  My  client's  share 
of  the  plaintiffs'  $3.2  million  RI/FS  cost  claim,  accepting  the 
plaintiffs'  percentages,  would  have  been  $624;  the  plaintiffs' 
demand  for  settlement  was  $30,000,  and  this  did  not  include  remedy 
costs.  See  enc.l.  EPA  has  the  ability  to  short-circuit  this  type 
of  extortion  through  a  de  minimis  settlement. 

Second,  the  burden  in  challenging  any  de  minimis  agreement 
that  might  be  negotiated  is  on  the  party  opposing  the  settlement. 
The  criteria  for  such  review  is  fairness,  reasonableness,  and 
fidelity  to  the  statute.  See,  e.g. ,  United  States  v.  Cannons 
Engineering  Corp.  .  899  F.2d  79,  84,  85  (1st  Cir.  1990);  In  re 
Acushnet  River  and  New  Bedford  Harbor.  712  F.Supp.  1019,  1027  (D. 
Mass.  1989);  United  States  v.  Rhom  &  Hass.  721  F.Supp.  666,  691 
(D.N.J.  1989) .  The  case  law  discussing  challenges  to  de  minimis 
settlements,  id.  ,  clearly  shows  several  things:  that  courts  favor 
such  settlements  because  they  conserve  resources;  EPA's  decisions, 
particularly  in  technical  matters  and  judgment,  are  given  a  great 
deal  of  deference,  e.g. .  Cannons.  899  F.2d  at  84  ("Respect  for  the 
agency's  role  is  heightened  in  a  situation  where  the  cards  have 
been  dealt  face  up  and  a  crew  of  sophisticated  players,  with 
sharply  conflicting  interests,  sit  at  the  table")  (Courts  were 
expected  to  "[defer]  to  the  agency's  expertise  and  to  the  parties 
agreement");  that  those  challenging  such  agreements  have  a  heavy 
burden  and  are  rarely  successful  absent  extraordinary 
circumstances;  that  courts  recognize  such  settlements  are  part  of 
CERCLA' s  carrot  and  stick  approach  devised  by  Congress  to  encourage 
settlement. 

Courts  in  examining  fairness  generally  look  to  the  nature  of 
the  negotiations  or  "procedural  fairness"  and  "concepts  of 
corrective  justice  and  accountability"  or  "settlement  terms  .  .  . 
based  upon,  and  roughly  correlated  with  some  acceptable  measure  of 
comparable  fault,  apportioning  liability  among  the  settling  parties 
according  to  rational  (if  necessarily  imprecise)  estimates  of  how 
much  harm  each  PRP  has  done."  Canons.  899  F.2d  at  87  (discussing 
"substantive  fairness")  .    Reasonableness  is  a  function  of  the 
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weighing  of  various  factors  such  as  the  "efficaciousness"  of  the 
remedy  (not  an  issue  here) ,  and  "the  relative  strength  of  the 
parties  litigating  positions."   Id.  at  89-90. 

In  summary,  fair  negotiations  and  a  rational  relationship 
between  the  agreement,  allocating  responsibility  and  the  remedy 
should  establish  an  almost  insurmountable  barrier  to  any  non- 
settlor's  challenge.  In  this  case,  as  discussed  herein  and  below, 
we  have  attempted  to  minimize  any  opportunity  for  the  plaintiffs  in 
this  case  to  complain  on  substantive  grounds. 

Third,  as  part  of  every  de  minimis  agreement  that  we  are  aware 
of  the  PRPs  signing  the  agreement  certify  that  they  have  not 
misrepresented  their  quantities  or  characterization.  In  this  case, 
the  Novak  RI/FS  has  identified  specific  chemicals  that  are  in 
excess  of  allowable  or  background  levels  in  the  water.  After 
looking  through  the  RI ,  there  are  no  especially  toxic  materials 
identified.  Thus,  there  is  no  problem  of  unknown  or  super  toxic 
chemicals,  nor  is  there  a  problem  with  "chemical  soup",  if  it 
exists  at  all. 

Consequently,  EPA  can  rely  on  the  fact  that  its  investigation 
has  not  turned  up  smoking  drums  or  documented  disposal  of  hazardous 
material,  i.e.,  there  are  no  hidden  surprises.  Otherwise,  after 
more  than  three  years  of  effort,  EPA  should  fire  their  consultants 
or  contractors  involved  in  the  investigation  of  the  site.  Here  the 
interested  de  minimis  parties  are  offering  to  waive  the  opportunity 
to  prove  they  are  not  liable.  Like  most  settlement  agreements,  our 
proposed  Order  on  Consent  at  page  2  (§  I)  does  not  admit 
liability.  Furthermore,  EPA  should  be  able  to  rely  on  the 
certification  (or  one  similar  to  it)  in  the  Draft  Order  at  page 
13-14  (§V.D.)  that  each  PRP  "has  provided  to  EPA  all  information 
currently  in  its  possession"  since  there  is  nothing  to  show  such 
reliance  is  unjustified.  If  the  certification  later  is  found  to  be 
incorrect  EPA  has  a  variety  of  measures  to  deal  with  the  problem. 
Additionally,  any  challenge  to  EPA's  reliance  of  the  certification 
as  reinforced  by  its  own  investigation,  must  come  from  the 
plaintiffs,  who,  as  discussed  above,  have  a  heavy  burden. 

In  terms  of  the  amount  of  material  deposited,  the  plaintiffs 
have  allegedly  made  a  compilation  of  the  total  waste  delivered  to 
the  site  from  Novak's  and  the  various  haulers'  records  (as 
indicated  previously,  we  are  trying  to  verify  that  computation) . 
Unless  EPA  has  some  other  basis  to  compute  volumetric  allocation, 
there  appears  to  be  no  reason  why  this  computation  could  not  be 
used,  particularly  since,  as  discussed  above,  the  plaintiffs  would 
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have  the  burden  of  challenging  any  agreement.  I  doubt  they  would 
argue  they  were  wrong.  In  any  event,  this  calculation  could  be 
used  in  this  settlement,  even  if  it  is  different  from  whatever 
waste-in  list  EPA  has  already  developed.  This  is  because  of  the 
policy  considerations  mentioned  above  and  the  resource 
considerations  discussed  below. 

One  of  the  benefits  and  purposes  of  settlements,  particularly 
de  minimis  settlements  is  to  conserve  agency  resources.  See  Rhom 
&  Hass  Co. ,  721  F.Supp  at  685  and  n.23.  Thus,  the  fact  that  EPA  has 
not  found  a  basis  to  assign  specific  liability  to  each  de  minimis 
party  is  not  an  obstacle  to  reaching  a  settlement.  Congress  has 
decided  that  de  minimis  parties  should  be  excluded  from  the  process 
at  the  earliest  possible  time.  See  CERCLA  §122,  42  U.S.C.  §9622. 
If  there  is  a  way  to  accomplish  that  objective,  save  EPA  resources, 
and  is  based  on  some  logic  and  rationale,  then  there  is  no 
requirement  that  each  PRP's  exact  contribution,  if  any,  be 
determined  with  exact  precision  or  match  EPA's  waste-in  list  when 
EPA  has  no  record  of  a  PRP's  disposal  of  hazardous  waste.  See 
Cannons,  899  F.2d  at  87.  In  effect,  the  settling  parties  are 
agreeing  to  pay  for  a  "phantom  share"  for  the  opportunity  to  get 
out  and  end  their  transaction  costs. 

CONCLUSION 

In  summary,  we  firmly  believe  there  are  no  significant 
problems  to  reaching  a  de  minimis  agreement  for  Novak.  There  are 
in  effect  three  unknowns:  the  basis  for  allocation  (we  have 
proposed  a  way  to  solve  that),  the  projected  cost  of  the  remedy 
(which  EPA  will  know  soon,  if  not  now)  ,  and  the  size  of  the 
premium,  if  any  (the  usual  uncertainties  that  result  in  a  high 
premium  are  not  present  here)  ..  The  resolution  of  these  "open" 
issues  should  not  take  a  lot  of  time  and  effort.  At  our  de  minimis 
meeting  on  December  21,  1992,  the  majority  of  the  parties  expressed 
continuing  support  for  the  concept  of  a  de  minimis  settlement. 

I  hope  I  have  captured  the  substance  of  the  problems  you 
raised  and  EPA's  concerns.   If  I  have  misunderstood  them  or  failed 
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to  address  them,  or  if  there  are  any  questions  or  uncertainties, 
please  contact  me.   I  look  forward  to  hearing  from  you. 

Very  truly  yours, 


Arthur  A.  Schulcz,  Sr. 


AAS:lm/92K10 


cc  w/o  encl:   Don  Bennett/Tom  Tischer 

Cook  Paint  &  Varnish  Co. 
Novak  De  Minimis  Group 
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DESCENDING  LISTING  OF  DEFENDANTS  BASED  ON  VOLUMETRIC  CONTRIBUTION 


DEFENDANTS 

VOLUME 

PERCENTAGE     1 

SETTLEMENT 
SHARE 

MACK  TRUCKS  INC. 

174.716  | 

8.990%  I 

$613,378 

WHITEHALL  TOWNSHIP 

160  221 J 

8  244% 

S539.564 

WASTE  MANAGEMENT  OF  PA*1 

95.718 

4  925% 

$322,342 

AIR  PRODUCTS  &  CHEMICALS.  INC 

71.706  I 

3.690% 

S266.480 

KRAFT  INC 

58.801 

3  026% 

5198,018 

SHINTON  HAUL1NG  +  +  +  + 

47  890 

2.464%  I 

$161,277 

GRACE  CO  (W.R.  GRACE)  +  +  + 

41.9521 

2  159%  1 

S166.280 

SCA  SERVICES  OF  PENNA 

34.444  | 

'.  7  72% 

S11S.993 

BETHLEHEM  FURNfTURE 

28.254 

1  454%  | 

595,149 

BOROUGH  OF  NORTHAMPTON 

20,8821 

1.074%  | 

$70,323 

ADAMS- 

20,131 

1.036%  | 

S67.792 

CITY  OF  ALLENTOWN-2 

19,010 

0.978% 

S64.019 

BOROUGH  OF  COPLAY-" 

14.491 

0.746% 

S48.800 

BLACK  &  DECKER 

11.839 

0  609% 

564.870 

BOISE  CASCADE 

11,706 

0  602% 

539.422 

BELL  OF  PENNSYLVANIA 

11.568 

0595% 

S38.956 

SMALE.  RONALD  (EAST  PENN  SANIT.) 

11,408 

0  587% 

538,417 

ATLAS  MINERALS  &  CHEMICALS 

10.905 

0  561% 

$61,723 

INTERNATIONAL  MULTIFOODS 

8.822 

0454% 

$54,711 

GUARDIAN  PHOTO 

8,136 

0419% 

$52,399 

ALLENTOWN  OSTEOPATHIC  HOSPITAL 

7,343 

0.378% 

$24,730 

CONSOLIDATED  RAIL  CORP 

7.127 

0  367% 

$24,002 

DORNEY  PRINTING  (DAY-TIMERS) 

7.045 

0.363% 

S23.726 

NATIONAL  CAN  CORP 

6.995 

0  360% 

$23,557 

PARKWAY  PAINTING 

6.288 

0  324% 

$21,176 

BFI  WASTE  SYSTEMS  (BROWNING-FERRIS) 

5.926 

0.305% 

$19,956 

CAPITOL  RECORDS  (CAPrTAL)  + 

5.354 

0275% 

$18,030 

YOACHIM 

5.275 

0.271% 

$17,765 

LEHIGH  VALLEY  REFRIG  (AMERICOLD) 

5.135 

0.264% 

$17,291 

WAGNER  ELECTRIC  (COOPER  INDUSTRIES) 

5,055 

0260% 

$17,023 

HBE  INC. 

4,653 

0  239% 

$15,670 

BOROUGH  OF  EMMAUS"" 

4.363 

0  225% 

S14.694 

MARY  MACINTOSH  LAUNDRY 

4,361 

0  224% 

514,686 

HOSPITAL  CENTRAL  SVCS(HCSC  LAUNDRY) 

3.969 

0  204% 

513.367 

PENN  DEPT  OF  TRANSPORTATION 

3,798 

0.195% 

$12,790 

SOUTH  WHITEHALL  TOWNSHIP 

3,593 

0  185% 

512.100 

KNOLL  INTERNATIONAL 

3,390 

0.174% 

$11,416 

E    SCHNEIDER  &  SONS 

3,355 

0.173% 

$11,299 

BIEHN  CONSTRUCTION 

3,355 

0  173% 

$11,298 

POLYCO  DYEING  &  FINISHING 

2.711 

0. 1 39% 

$10,000 

CAMADA  DRY  BOTTLING  CO. 

2,695 

0.139% 

$10,000 

SQUARE  D  COMPANY 

2.546 

0.131% 

$10,000 

ALLEN  ORGAN" 

2.381 

0.123% 

$10,000 

E.F.  HOUGHTON  CO 

2.310 

0.119% 

$35,000 

J.P    MASCARO  4  SONS  (SOLID  WST  SVC) 

2,110 

0  1 09% 

$10,000 

HINKEL  HAUL  SVC  (DANELLA  ENV  TECH) 

2.002 

0  103% 

$10,000 

LEHIGH  STRUCTURAL  STEEL 

1.853 

0095% 

510,000 

ALLENTOWN  PAJNT  (STULB  COMPANY) 

1.774 

0091% 

$10,000 

BOROUGH  OF  NORTH  CATASAUQUA 

1.700 

0.087% 

$10,000 

AIR  ENGINEERS 

1.620 

0083% 

510.000 

BOROUGH  OF  CATASAUQUA 

1,267 

0  065% 

$5,000 

SAFETY-KLEEN  CORP. 

1.088 

0056% 

$30,000 

EXIDE  +  + 

630 

0  032% 

$5,000 

CANJALYN  CONSTRUCTORS.  INC. 

452 

0.023% 

$5,000 

COOK  PAINT  &  VARNISH  CO. 

367 

0019% 

$30,000 

ACOUSTICAL  SPRAY 

360 

0  019% 

$30,000 

CHEMLAWN  CORPORATION 

199 

0.010% 

$30,000 

MCAULIFFE  HAULING 

167 

0  009% 

$5,000 

ALLENTOWN  STEEL  FAB.  CO.  INC. 

149 

0.008% 

$30,000 

SUB -TOTAL 

987,363 

50.805% 

... 
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:ONFIDENTIAL— FOR   SETTLEMENT  PURPOSES  ONLY 

NOVAK    DE   MINIMIS    PRP    LIST 


COMPANY 

Acoustical  Spray  Insulators,  Inc. 

Air  Engineers,  Inc. 

Allen  Organ  Company 

Allentown  Osteopathic  Hospital 

Allentown  Paint  (Stulb  Company) 

Allentown  Steel  Fab.  Co. ,  Inc. 

Atlas  Minerals  and  Chemicals 

Bell  of  Pennsylvania 

BFI  Waste  Systems  (Browning-Ferris) 

Biehn  Construction,  Inc. 

Black  and  Decker  (U.S.),  Inc. 

Boise  Cascade 

Borough  of  Catasauqua 

Borough  of  Coplay 

Borough  of  Emmaus 

Borough  of  North  Catasauqua 

Canada  Dry  Bottling  Co. 

Canjalyn  Constructors,  Inc. 

Capitol  Records  (Capital) 

Chemlawn  Corporation 

City  of  Allentown 

Consolidated  Rail  Corporation 

Cook  Paint  &  Varnish  Co. 

Dorney  Printing  (Day-Timers) 

Exide  Corporation 

E.  Schneider  &  Sons,  Inc. 

E.F.  Houghton  &  Co. 

Guardian  Photo,  Inc. 

HBE  Corporation 

Hinkle  Hauling  Svcs  (Danella  Envtech) 

Hospital  Central  Svcs  (HCSC  Laundry) 

International  Multifoods 

J. P.  Mascaro  &  Sons  (Solid  Wst  Svc) 

Knoll  International,  Inc. 

Lehigh  Structural  Steel  Company  , 

Lehigh  Valley  Refrig  (Americold) 

Mary  Macintosh  Laundry 

McAuliffe  Hauling 

Parkway  Painting  Co. 

Penn  Dept  of  Transportation 

Polyco  Dyeing  and  Finishing  Corp. 

Safety-Kleen  Corp. 

Smale,  Ronald  (East  Penn  Sanit.) 

South  Whitehall  Township 

Square  D  Company 

Wagner  Electric  (Cooper  Industries) 

Yoachim  Brothers 

AS92N4 


VOLUME    PERCENTAGE 


360 

0 

019% 

1 

620 

0 

083% 

2 

381 

0 

123% 

7 

343 

0 

378% 

1 

774 

0 

091% 

149 

0 

008% 

10 

905 

0 

561% 

11 

568 

0 

595% 

5 

926 

0 

305% 

3 

355 

0 

173% 

11 

839 

0 

609% 

11 

706 

0 

602% 

1 

267 

0 

065% 

14 

491 

0 

746% 

4 

363 

0 

225% 

1 

700 

0 

087% 

2 

695 

0 

139% 

452 

0 

023% 

5 

354 

0 

275% 

199 

0 

010% 

19 

010 

0 

978% 

7 

127 

0 

367% 

367 

0 

019% 

7 

045 

0 

363% 

630 

0 

032% 

3 

355 

0 

173% 

2 

310 

0 

119% 

8 

136 

0 

419% 

4 

653 

0 

239% 

2 

002 

0 

103% 

3 

969 

0 

204% 

8 

822 

0 

454% 

2 

110 

0 

109% 

3 

390 

0 

174% 

1 

853 

0 

095% 

5 

135 

0 

264% 

4 

361 

0 

224% 

167 

0 

009% 

6 

288 

0 

324% 

3 

798 

0 

195% 

2 

711 

0 

139% 

1 

088 

0 

056% 

11 

408 

0 

587% 

3 

593 

0 

185% 

2 

546 

0 

131% 

5 

055 

0 

260% 

5 

275 

0 

271% 
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DEBUGGING  THE  DE  MINIMIS  DEBACLE 


Congress  enacted  the  Superfund  amendments  of  1986  (the 
Superfund  Amendments  and  Reauthorization  Act,  or  SARA) ,  acutely 
aware  of  the  plight  of  small  businesses  and  small  contributors  to 
hazardous  waste  dumps  who  had  become  entangled  in  the  Superfund 
tarbaby.  Their  complaint  to  Congress  was  that  their  transaction 
costs  in  many  case  far  exceeded  the  cost  of  remediating  their  small 
contribution  to  the  contamination. 

Some  have  criticized  the  existing  program  for  spending 
more  on  wasteful  litigation  than  on  actual  clean-ups. 
This  bill  would  clarify  EPA's  authority  to  enter  into 
settlement  agreements.  The  settlement  procedures  now  set 
forth  are  expected  to  be  a  significant  inducement  for 
parties  to  come  forth,  to  settle,  to  avoid  wasteful 
litigation  and  thus  to  begin  cleanup. 

H.R.  Rep  99-253,  99th  Cong.  2d  Sess.,  Report  of  Committee  on  Energy 
and  Commerce,  reprinted  in  1986  U.S.  Code  Cong,  and  Admin.  News 
2840-41. 

Conseguently,  Congress  added  §  122(a)  to  the  Comprehensive 
Environmental  Response  Compensation  and  Liability  Act  (CERCLA)  "to 
encourage  [EPA]  to  carefully  consider  entering  into  settlement 
procedures,"  id.  at  3052,  for  the  purpose  of  "avoid[ing] 
unnecessary  delays  and  excessive  transaction  costs."  Id.  at  3053. 
CERCLA  now  reflects  this  concern:  "The  president  shall  act  to 
facilitate  agreements  under  this  section  ...  in  order  to  expedite 
effective  remedial  action  and  minimize  litigation."  CERCLA 
§122 (a),  42  U.S.C.  §  9622(a)  (emphasis  added). 

Despite  this  statutory  directive  and  expression  of 
Congressional  desire,  every  analysis  of  "what's  wrong  with 
Superfund"  points  to  the  failure  of  the  de  minimis  settlement 
process.  For  example,  a  recent  analysis  by  the  Administrative 
Conference  of  the  United  States,  De  Minimis  Settlements  Under 
Superfund.  recommended  substantial  changes  in  the  de  minimis 
settlement  process  including  a  more  aggressive  role  for  EPA  in 
reaching  such  settlements.  Given  the  statutory  language  and 
legislative  history,  why  has  the  de  minimis  process  failed? 

EPA's  failure  to  implement  the  clear  purpose  of  Congress  is 
not  only  explainable  but  was  also  predictable  given  certain 
management  principles  and  an  understanding  of  both  how  bureaucracy 
works  and  how  it  doesn't  work.  Specifically,  although  CERCLA 
directs  the  EPA  to  make  de  minimis  settlements  a  priority  and 
reduce  unnecessary  litigation  and  transaction  costs,  the  same 
section  also  gives  the  agency  discretion  as  to  when  it  should  do 
these  settlements.    This  discretion  guarantees  that  de  minimis 
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settlements  will  receive  no  priority,  thought,  or  effort,  which  is 
precisely  what  everyone  agrees  has  happened. 

The  bureaucratic  management  principle  here  is  that  if  you  give 
an  agency  discretion  to  not  do  a  specific  task  you  want  done,  the 
grant  of  discretion  must  contain  clear  standards  as  to  when  the 
task  must  be  done,  i.e.,  when  not  doing  it  is  no  longer 
discretionary,  accompanied  by  the  possibility  of  sufficient  pain  or 
sanction  to  the  agency  if  the  task  is  not  done.  In  CERCLA, 
Congress  merely  assumed  that  EPA  would  want  to  please  Congress  by 
developing  procedures  to  insure  that  de  minimis  parties  were  gotten 
out  of  Superfund  sites  at  the  earliest  possible  time.  But  Congress 
did  not  establish  a  standard  nor  did  it  provide  a  means  to  force 
unwilling  bureaucrats  to  take  the  necessary  steps  to 
institutionalize  within  the  agency  the  requisite  procedures  and 
resources  to  accomplish  the  mission.  The  operation  of  this 
principle  is  clearly  illustrated  in  the  history  of  the  de  minimis 
parties  involved  in  the  Novak  Sanitary  Landfill  Superfund  Site 
(Novak  or  "the  Site")  near  Allentown,  Pennsylvania. 

SITE  HISTORY  AND  BACKGROUND: 

The  Novak  Sanitary  Landfill  is  located  on  Approximately  60 
acres  in  South  Whitehall  Township,  Lehigh  County,  Pennsylvania, 
near  Allentown.  Novak  operated  as  a  landfill  since  the  1950s.  A 
portion  of  the  Site  at  one  time  was  a  surface  iron  mine.  The  mine 
was  filled  with  demolition  debris  and  covered  prior  to  1972. 

Novak  Sanitary  Landfill  (NSL)  owned  and  operated  the  site 
since  1972.  The  Pennsylvania  Department  of  Environmental  Resources 
(PADER)  issued  Novak  a  permit  for  solid  waste  disposal  on  3/24/72. 
Municipal,  industrial  and  commercial  materials  were  deposited  in 
the  Novak  fill  area  until  1982  when  PADER  directed  that  future 
wastes  be  placed  in  trenches.  No  known  hazardous  wastes  were 
routinely  deposited  in  Novak.  Rather,  it  was  a  typical  commercial 
landfill  to  which  municipalities,  companies  and  businesses  sent 
their  trash  or  where  disposal  companies,  one  of  which  was  owned  by 
Novak,  deposited  the  normal  trash  they  collected  from  their 
customers. 

On  12/17/84,  PADER  issued  a  closure  order  citing  possible 
ground  water  contamination  and  management  omissions.  This  order 
was  overturned  by  Pa.  Environmental  Hearing  Board  on  8/13/87. 

EPA  began  investigating  the  Site  in  June,  1985  and  eventually 
assigned  a  hazard  ranking  score  of  42.34  based  on  concern  with 
ground  water  contamination.  The  reliability  of  the  data  and 
assumptions  concerning  groundwater  flow  were  questionable.  For 
example  the  ground  water  flow  direction  was  assumed  to  be  to  the 
southwest  when  it  was  later  found  to  be  to  the  northeast.  (This 
must  be  what  they  mean  by  the  expression  "close  enough  for 
government  work.") 
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EPA  contacted  several  potentially  liable  parties  (PRPs)  about 
performing  the  necessary  site  investigation  and  on  12/31/88  EPA 
signed  a  Consent  Order  with  17  PRPs  who  agreed  to  perform  the 
remedial  investigation  and  feasibility  study  or  RI/FS.  On  10/4/89 
EPA  placed  the  Site  on  the  National  Priority  List. 

In  March,  1992  the  Novak  PRP  group  that  performed  the  RI/FS 
sued  64  companies  whose  trash  was  taken  to  Novak  for  RI/FS  costs  of 
approximately  $3.6  million.  At  the  time  of  this  demand,  the  RI/FS 
was  in  the  draft  stage  pending  EPA  approval,  which  took  another 
year. 

In  November,  1992  the  plaintiffs  made  a  settlement  offer  to 
the  de  minimis  defendants.   Negotiations  are  continuing. 

EFFORTS  TO  FORM  A  DE  MINIMIS  GROUP  AT  NOVAK  AND  OBTAIN  CERCLA  DE 
MINIMIS  SETTLEMENT: 

As  counsel  for  one  of  the  smaller  defendants  involved  at  the 
site,  we  contacted  numerous  de  minimis  parties  in  an  effort  to  get 
sufficient  interest  to  form  a  de  minimis  group.  On  May  26,  1992  we 
sent  a  letter  to  the  Novak  de  minimis  parties  suggesting  formation 
of  de  minimis  group  with  the  objective  of  getting  a  de  minimis 
settlement  from  EPA. 

On  July  1,  1992  EPA  published  guidance  for  expediting  de 
minimis  settlements.  The  EPA  guidance  provided  criteria  which,  if 
used,  would  allow  de  minimis  players  to  get  out  of  the  process 
before  the  lengthy  RI/FS  process  was  complete. 

During  the  summer,  we  made  numerous  phone  calls  to  the  EPA 
site  attorney  to  find  out  if  EPA  would  consider  a  de  minimis 
settlement.  These  messages  were  left  on  voice  mail,  and  eventually 
we  received  a  call  back  informing  me  that  there  would  be  a  new 
attorney  assigned  to  the  site.  The  old  attorney  did  say  that  he 
felt  that  a  de  minimis  offer  was  not  yet  appropriate  for  the  site, 
but  that  the  new  attorney  would  have  to  make  the  decision. 

After  contacting  the  new  EPA  staff  attorney,  we  sent  a 
follow-up  letter  on  August  11,  1992  to  EPA  asking  about  a  de 
minimis  settlement.   Exhibit  1. 

After  consulting  with  various  de  minimis  parties,  one 
Philadelphia  law  firm  volunteered  to  host  a  de  minimis  meeting  on 
September  2,  1992.  There,  after  discussing  the  various  options, 
approximately  26  Novak  de  minimis  defendants  authorized  me  to 
explore  the  possibilities  of  obtaining  a  de  minimis  settlement  with 
EPA. 

Immediately  following  the  September  2,  1992  meeting,  in 
conjunction  with  a  de  minimis  defendant  who  owned  a  scrap  hauling 
business,  we  visited  the  Novak  EPA  attorney  to  discuss  the 
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possibility  of  a  de  minimis  settlement.  We  discussed  the  case,  the 
draft  RI/FS  findings  and  estimated  remedy,  how  the  site  fit  the 
criteria  of  EPA's  new  de  minimis  guidance,  and  the  advantages  to 
both  EPA  and  the  de  minimis  parties  of  a  settlement.  We  provided 
a  draft  consent  order,  based  on  an  existing  de  minimis  consent 
order  at  a  Superfund  site  in  Michigan  but  changed  to  reflect  the 
description  and  conditions  at  Novak.  This  is  attached  at  Exhibit 
2.  Two  insignificant  blanks  were  left  in  the  draft,  one  for  the 
cost  of  the  remedy  and  the  second  for  the  size  of  the  premium. 
When  guestioned  why  no  figures  had  been  supplied  for  these  items, 
we  replied  that  it  was  inappropriate  for  us  to  fill  them  in  as  EPA 
would  select  the  remedy  and  therefore  estimate  the  cost,  and  the 
premium  was  an  open  issue.  However,  based  on  the  lack  of  the  usual 
uncertainties  at  the  site  and  the  small  number  of  hazardous 
components,  we  argued  that  any  premium  should  not  be  very  high. 
EPA's  staff  attorney's  response  was  positive,  but  he  emphasized 
repeatedly  that  such  settlements  were  "discretionary".  He  said  he 
would  raise  the  issue  with  his  superiors  and  he  would  support  the 
concept.   See  Exhibit  3. 

On  November  23,  1992,  after  receiving  a  de  minimis  settlement 
offer  from  the  Plaintiffs  (that  left  much  to  be  desired) ,  we  again 
tried  to  contact  EPA  and  eventually  wrote  a  letter  asking  for  the 
status  of  the  de  minimis  request  in  light  of  the  Novak  Plaintiffs' 
de  minimis  offer  (received  that  same  date).   See  Exhibit  4. 

On  or  about  November  25,  1992,  a  new  EPA  attorney  (now  the 
third  attorney  on  this  site)  responded  to  my  letter  and  telephone 
inquiries.  She  said  that  EPA  was  not  interested:  de  minimis 
settlements  were  too  time  consuming,  EPA  did  not  have  enough 
information,  along  with  a  host  of  other  excuses.  When  we  asked  if 
there  was  anyone  in  Region  III  responsible  for  making  de  minimis 
settlements  happen,  we  were  told  "no". 

On  December  17,  1992,  we  called  the  EPA  staff  attorney  to 
check  on  the  status  of  the  RI/FS.  She  began  asking  questions  about 
a  de  minimis  settlement,  the  thrust  of  which  was  how  to  account  for 
the  lack  of  documentation  relating  to  hazardous  materials  at  the 
site  and  how  could  EPA  "justify"  a  settlement? 

Since  this  seemed  to  offer  new  hope  that  EPA  might  reconsider 
a  de  minimis  settlement,  on  January  8,  1993,  we  wrote  a  detailed 
letter  to  EPA  addressing  the  questions  raised  in  the  December  17 
discussion.   See  Exhibit  5. 

On  February  11,  1993,  EPA  responded  telephonically  to  my 
January  8  letter:  EPA  was  not  interested  —  Novak  "does  not  meet 
criteria  for  de  minimis  settlement."  Although  a  formal  response 
was  promised,  none  has  yet  been  received. 

Our  client  had  spent  in  excess  of  $7000  at  this  point  to 
promote  a  de  minimis  settlement  and  form  a  de  minimis  group.   This 
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amount  is  more  than  its  fair  share  of  the  RI/FS  costs  and  its 
equitable  share  of  a  $20  million  remedy. 

On  February  21,  1993,  at  another  meeting,  a  Novak  de  minimis 
group  authorized  formation  of  a  settlement  committee  to  be  paid  by 
group  and  the  making  of  a  counter-offer  to  the  Plaintiffs.  Those 
negotiations  are  currently  ongoing. 

THE  NOVAK  DE  MINIMIS  LESSONS  LEARNED 

The  history  of  Novak  illustrates  several  significant  failures 
of  the  EPA  de  minimis  policy,  whatever  that  is: 

First,  the  statute  as  written  urges  but  does  not  require  EFA 
to  offer  de  minimis  settlements  or  assist  in  forming  of  de  minimis 
groups.  Despite  the  seemingly  mandatory  language  of  the  statute, 
i.e.,  "the  president  shall",  EPA  has  "discretion"  as  to  when  it 
will  offer  settlements.  Discretion  to  offer  settlements  without 
clear  standards  as  to  when  they  must  be  offered,  i.e.,  discretion 
is  no  longer  allowed,  is  the  same  as  saying  EPA  does  not  have  to  do 
anything. 

Second,  despite  a  so-called  EPA  de  minimis  policy  (issued 
July  1,  1992),  each  EPA  region  is  free  to  do  as  it  pleases, 
including  ignore  the  policy.  EPA's  new  policy  is  well  thought  out, 
and  if  put  into  practice  would  solve  some  of  the  problems. 
However,  since  settlements  are  discretionary,  each  EPA  region  is 
free  to  ignore  it.  As  is  evident  at  Novak,  EPA's  policy  is  merely 
a  piece  of  paper,  and  given  its  lack  of  enforceability,  the  time 
and  money  spent  to  produce  it  is  probably  a  good  example  of 
government  waste. 

Third,  no  one  at  regional  or  EPA  headquarters  is  responsible 
for  making  de  minimis  settlements  happen.  Thus,  the  agency  or 
regions  develop  no  expertise  or  experience  that  can  be  used  to  make 
the  next  settlement  easier  and  simpler.  Making  the  site  staff 
attorney  responsible  for  de  minimis  settlements,  if  they  happen  at 
all,  makes  no  one  responsible.  Faced  with  the  otner 
responsibilities  attendant  at  a  normal  site,  de  minimis  settlements 
will  always  receive  low  priority.  We  have  yet  to  receive  a  formal 
response  denying  the  Novak  de  minimis  group's  request  for 
consideration,  which  is  indicative  of  the  low  priority  de 
minimis-related  activities  have.  The  same  problem  exists  at  the 
supervisor  level:  why  waste  time  with  de  minimis  parties,  when 
there  are  more  important  issues  at  hand?  It  is  clear  from  my 
conversations  with  all  three  EPA  staff  attorneys  at  Novak  that 

their  supervisors  were  not  interested  in  getting  a  de minimis 

settlement  put  together. 

Mr.  Schulcz  of  The  Harker  Firm  spent  a  career  in  the  Army.  He 
cannot  fail  to  contrast  EPA's  approach  to  that  which  would  be  used 
in  the  military.  Given  Congress's  desire  to  get  de  minimis  parties 
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out  of  the  Superfund  process,  the  military  would  appoint  an  officer 
in  charge  (OIC)  of  de  minimis  settlements,  give  him/her  the 
authority  to  do  things,  make  him/her  responsible  for  the  success  of 
the  program,  and  establish  clear  goals  and  lines  of  authority  and 
coordination.  The  OIC  would  interface  with  the  site  staff 
personnel  and  PRPs,  and  handle  the  negotiations.  Given  the 
standard  form  for  de  minimis  settlements,  the  process  should  not  be 
overly  complex,  and  it  is  largely  a  f ill-in-the-blank  process  once 
the  site  description  is  provided.  See  Exhibit  2.  The  two  main 
variables  are  the  projected  cost  of  the  remedy  and  the  size  of  the 
premium,  which  is  a  function  of  various  uncertainties  at  the  site. 

Although  EPA  may  argue  that  it  frequently  does  not  have 
sufficient  PRP  information,  that  is  not  the  reality  of  Superfund. 
EPA  might  not  account  for  every  gallon,  but  it  usually  has 
sufficient  data  from  a  variety  of  sources  to  construct  a  reasonable 
record  of  what  was  disposed  of  and  who  did  it.  The  problem  is  the 
lack  of  will  and  interest  in  performing  allocation,  not  lack  of 
information.  At  a  landfill  like  Novak,  EPA  should  not  expect  find 
great  quantities  of  hazardous  materials.  Most  PRPs  would  be 
satisfied  with  "rough  justice"  since  "perfect  justice"  usually 
requires  a  significant  investment  in  transaction  costs. 

Fourth,  there  is  no  emphasis  on  getting  de  minimis  parties 
extracted  form  the  litigation  (and  when  de  minimis  parties  do  ask 
for  relief,  they  are  likely  to  be  ignored)  because  there  is  no 
"reward"  for  doing  it.  Such  treatment  is  the  result  of  both  a 
clear  lack  of  concern  on  EPA's  part  of  getting  de  minimis  parties 
out  as  early  as  practicable  and  a  lack  of  management 
accountability.  See  above.  At  Novak,  EPA  had  been  studying  the 
site  since  1985,  had  in  its  hand  a  complete  RI/FS  except  for  EPA's 
final  approval.  The  remedy  was  basically  a  landfill  closure 
remedy,  and  the  site  had  low  visibility  and  low  danger.  It  also 
had  40  parties  who  were  willing  to  pay  EPA  the  money  they  would 
otherwise  incur  in  transaction  costs,  as  well  as  a  willingness  to 
assist  in  whatever  way  possible.  The  only  thing  lacking  was  an 
interest  in  EPA  of  making  it  happen. 

Fifth,  there  is  no  leverage  for  de  minimis  parties  to  use 
against  the  Agency  within  the  current  scheme.  Because  EPA  has 
discretion,  there  is  no  tool,  such  as  an  injunction  or  mandamus, 
that  can  force  EPA  to  work  constructively  toward  a  de  minimis 
settlement.  Even  if  EPA  were  to  make  de  minimis  settlements  a  real 
priority  today  administratively,  that  would  fluctuate  within 
regions  depending  on  personnel,  resources  and  personalities,  and  de 
minimis  parties  would  still  be  locked  out  and  frustrated,  as  they 
are  today. 

Sixth,  there  is  no  standard  as  to  when  a  de  minimis  settlement 
could  or  should  be  reached  or  what  is  a  fair  premium.  At  Novak, 
EPA  had  or  should  have  discovered  everything  about  the  site.  Yet, 
EPA  seemingly  could  not  come  to  grips  with  the  fact  that  it  could 
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not  prove  dumping  of  hazardous  materials,  i.e.,  no  "smoking  drums", 
and  so  refused  to  consider  a  de  minimis  offer,  despite  the  fact 
that  the  Plaintiffs  would  have  the  same  problem,  and  this  is 
exactly  what  one  should  expect  at  a  landfill. 

WHY  A  LEGISLATIVE  FIX  IS  NECESSARY 

A  legislative  fix  is  necessary  because  the  basic  problem  is 
the  lack  of  a  clear  statutory  mandate  enforceable  in  court,  with 
clear  standards  to  make  the  program  work.  A  statutory  fix  would 
provide  the  positive  motivation  necessary  to  get  the  bureaucracy's 
attention.  Giving  a  bureaucrat  discretion  not  to  do  what  you  want 
done  is  the  same  as  telling  the  bureaucracy  not  to  do  it. 
Discretion,  if  given,  must  be  carefully  circumscribed  and  must  be 
withdrawn  at  some  point  —  otherwise,  there  is  no  incentive  to 
exercise  discretion  in  a  manner  that  further  the  intended  goal. 

The  current  de  minimis  policy,  published  a  year  ago, 
illustrates  this  point.  It  is  guidance  only,  meaning  it  has  no 
legal  significance.  It  has  no  accompanying  directive  linking 
execution  of  the  policy  to  expected  ratable  performance  criteria, 
i.e.,  no  one  at  the  regional  level  is  officially  evaluated  on 
his/her  performance  in  settling  out  de  minimis  parties,  and  because 
it  has  no  teeth,  i.e.,  discretion  is  allowed,  the  policy  is  not 
worth  the  paper  it  is  written  on. 

SUGGESTED  LEGISLATIVE  IMPROVEMENTS 

1.  EPA's  discretion  to  not  offer  de  minimis  settlements  must 
be  eliminated  or  seriously  circumscribed. 

2.  After  a  period  of  time,  e.g.,  six  to  nine  months  after 
the  104  (-e)  responses  are  received,  or  at  some  identifiable  point  in 
the  process,  such  as  after  the  waste-in  or  PRP  list  is  completed, 
EPA  must  identify  the  potential  de  minimis  parties  and  begin 
efforts  to  get  a  de  minimis  group  and  settlement  established. 

3.  If  there  is  uncertainty  about  the  site  conditions  so  as 
to  preclude  the  formulation  of  a  realistic  de  minimis  settlement 
offer,  then  EPA  must  make  a  formal  administrative  decision  on  the 
record  that  such  a  settlement  is  not  appropriate,  listing  the 
reasons  why  one  is  not  appropriate.  Such  a  decision  should  be 
reviewable  in  court.  This  is  necessary  to  provide  the  motivation 
for  both  the  government  and  the  PRPs  to  cooperate,  share 
information  and  work  towards  settlement.  Reviewability  is  a  hammer 
needed  to  insure  that  EPA  keeps  its  eye  on  Congress's  objectives, 
reduced  litigation  and  transaction  costs. 

4.  The  Agency  and  each  region  must  appoint  or  establish  a  de 
minimis  office  whose  function  is  to  make  de  minimis  settlements 
happen  within  the  regions. 
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5.  EPA  must  be  required  to  take  affirmative  steps  to  bring 
together  de  minimis  parties  and  form  de  minimis  groups. 

6.  The  use  of  NBARs  and  other  allocation  methods  must  be 
made  mandatory  as  part  of  this  process. 

7.  The  statutory  protection  against  contribution  claims  must 
be  clarified  so  that  liable  PRPs  cannot  bring  claims  for 
contribution  disguised  as  "CERCLA  §  107  response  cost  claims",  as 
in  the  Hardage  case.  Where  other  PRPs  are  performing  significant 
activities  under  EPA  authority  or  approval  (when  the  government  is 
involved  at  the  site),  such  as  an  RI/FS,  then  an  estimate  of  that 
amount  should  be  included  in  the  settlement  amount  and  placed  in 
escrow  to  preclude  "due  process"  challenges  to  cutting  off  the 
contribution  rights  of  non-de  minimis  parties. 
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THE  HARKER  FIRM 


Timothy  Harker  and  Associates  Suite  740 

Tel.  (202)  966-7900  omeys  53Q1  wisconsin  Avenue,  N.W. 

Fax  (202)  966-5044  WASHINGTON,  D.C.  20015 


TIMOTHY  L.  HARKER  is  a  19  69  graduate  of  Northwestern 
University  School  of  Law.  He  is  principally  engaged  in  negotiation 
and  complex  civil  litigation  in  the  field  of  environmental  law.  He 
has  litigated  before  various  U.S.  District  Courts  and  U.S.  Circuit 
Courts  of  Appeal,  state  courts  and  Federal  administrative  agencies, 
and  in  the  United  States  Supreme  Court.  Mr.  Harker  is  the  founder 
of  THE  HARKER  FIRM,  a  Washington,  D.C.  law  firm  that  specializes  in 
counseling,  negotiation  and  litigation  throughout  the  United  States 
for  corporate  and  trade  association  clients  concerned  with  toxic 
chemical  and  hazardous  waste  liability  and  regulation.  He  has 
practiced  environmental  law  for  over  twenty-two  years,  first  with 
the  State  of  Illinois  Pollution  Control  Board  in  Chicago,  then  with 
the  Office  of  the  General  Counsel  of  the  United  States 
Environmental  Protection  Agency  and,  now,  for  the  past  eighteen 
years,  in  private  practice  in  Washington,  D.C. 

Since  1980,  when  the  President  signed  into  law  the 
Comprehensive  Environmental  Response,  Compensation  and  Liability 
Act,  Mr.  Harker  has  maintained  a  national  Superfund  practice,  with 
clients  in  every  EPA  Region  and  before  numerous  State  environmental 
agencies.  He  is  co-author  of  Superfund  Response:  A  Survival 
Manual.  In  1985,  before  the  Committee  on  the  Judiciary  of  the  U.S. 
House  of  Representatives,  Mr.  Harker  testified,  and  continues  to 
believe,  that  the  Superfund  process  is  moribund;  that  it  places 
undue  stress  on  the  limited  economic  resources  of  our  country;  that 
it  greatly  slows  the  pace  and  raises  the  price  of  site  cleanup;  and 
that  it  sparks  needless  controversy,  inciting  people  to  litigation 
and  unnecessarily  piling  complex  cases  onto  the  dockets  of  our 
Federal  courts. 

ARTHUR  A.  SCHULCZ,  SR.  completed  twenty  years  as  an  officer  in 
the  Regular  Army  before  retiring  and  going  to  law  school.  Since 
joining  The  Harker  Firm  in  March,  1990,  he  has  specialized  in  the 
practice  of  environmental  law,  focusing  almost  entirely  on 
Superfund  litigation.  Mr.  Schulcz  has  participated  in  trial 
preparation,  including  the  preparation  of  expert  witnesses,  and 
subsequent  settlement  negotiations  of  a  major  Superfund  site  in  EPA 
Region  V,  and  is  currently  a  trustee  as  well  as  the  executive 
officer  of  the  special  corporation  set  up  by  settlor  PRPs  to  carry 
out  that  consent  decree  remedy  at  that  site.  His  Superfund 
experience  includes  third  party  litigation,  successor  liability, 
bankruptcy  issues,  allocation,  and  appellate  practice. 
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/     A  \  UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 

WASHINGTON     DC       20460 


DEC   3  •-■' 


David  M.  Pritzker 
Office  of  the  Chairman 
Committee  on  Regulation 
Administrative  Conference 
of  the  United  States 
2120  L  Street,  N.W.  suite  500 
Washington,  D.C.   20037-1568 

Dear  Mr.  Pritzker: 

Thank  you  for  the  opportunity  to  review  the  draft  report  "De 
Minimis  Settlements  Under  Superfund."   We  commend  the  Committee 
for  examining  de  minimis  settlements  under  Superfund,  and  we 
welcome  your  suggestions  for  improving  the  Agency's  de  minimis 
settlement  program. 

EPA  has  carefully  evaluated  the  recommendations  of  the  draft 
report.   The  theme  of  the  report  suggests  that  EPA  should  enter 
more  de  minimis  settlements,  and  at  an  earlier  stage  of  the 
Superfund  process.   We  agree,  and  we  have  enclosed  two  sets  of 
comments.   The  first  comments  address  only  the  recommendations  of 
the  report.   The  second  set  of  comments  are  more  detailed 
comments  addressing  factual  issues  in  the  report.   If  you  have 
any  guestions  about  our  comments,  please  contact  Gary  Worthman, 
Office  of  Waste  Programs  Enforcement,  (703)  603-8951,  or  Ken 
Patterson,  Office  of  Enforcement  -  Superfund  Division, 
(202)  260-3091.   Thank  you  again  for  the  opportunity  to  review 
the  draft  report. 

Sincerely  y6urs, 


Bruce  M.  Diamond,  Director 

Office  of  Waste  Programs  Enforcement 


William  A.  White,  Enforcement  Counsel 
for  Superfund,  Office  of  Enforcement 


cc:   Ray  Ludwiszewski 
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De  Minimis  Settlements  Under  Superfund: 

Draft  Report  to  the  Administrative  Conference 

of  the  United  States 

Response  to  Recommendations 

1.  The  Regions  should  actively  seek  de  minimis  settlements  by 
informing  PRPs  of  their  potential  liability  as  soon  as  a 
waste-in  list  has  been  assembled,  and  by  circulating  a  draft 
agreement. 

Response : 

The  Agency  generally  agrees  with  this  recommendation;  however, 
there  may  be  situations  where  the  mere  presence  of  a  waste-in  list 
does  not  necessarily  mean  a  de  minimis  settlement  will  occur.  For 
example,  if  a  Region  does  not  have  sufficient  technical  information 
to  estimate  the  cost  of  the  remedy,  the  Region  would  be  unable  to 
determine  the  appropriate  settlement  amount  a  PRP  would  have  to 
pay. 

We  have  issued  several  guidance  documents  to  assist  in  this 
process.  See  Methodology  for  Early  De  Minimis  Waste  Contributor 
Settlements  under  CERCLA  Section  122(g)(1)(A),  OSWER  Directive 
#9834. 7-1C  (June  2,  1992)  (Early  P_e  Minimis  Guidance)  and  Guidance 
on  Preparing  and  Releasing  Waste-In  Lists  and  Volumetric  Rankings 
to  PRPs  Under  CERCLA,  OSWER  Directive  #9835.16  (February  22,  1991). 
These  guidances  promote  the  release  of  waste-in  data  and  waste-in 
lists  to  all  PRPs  (both  de  minimis  and  non-de  minimis)  for  review 
and  comment  as  soon  as  the  materials  are  available.  Moreover,  the 
Agency  policies  encourage  the  Regions  to  take  any  necessary  steps 
to  facilitate  the  settlement,  including  assisting  in  the  formation 
of  the  de  minimis  group.  Additional  efforts  are  being  considered 
by  the  Agency  to  further  facilitate  and  increase  the  release  of 
waste-in  information. 

2.  The  Regions  should  not  wait  until  later  stages  of  the  cleanup 
process  before  entering  into  de  minimis  settlements,  and 
should  not  rely  on  global-  settlements  as  the  mechanism  for 
resolving  the  liability  of  de  minimis  parties. 

Response: 

The  Agency  agrees  that  we  should  attempt  to  enter  into  de 
minimis  settlements  as  soon  as  the  necessary  information  is 
available.  Our  new  Early  De  Minimis  Guidance  tells  the  Regions 
that  whenever  waste-in  information  is  available,  they  should  take 
appropriate  steps  to  gather  and  analyze  that  data.  Regions  are 
encouraged  to  do  this  because  it  increases  the  potential  for  a  de 
minimis  settlement.  The  other  piece  of  information  necessary  for 
a  de  minimis  settlement  is  data  on  the  contamination  at  the  site. 
Such  information  assists  in  developing  a  pricing  figure  for  the 
future  cost  component  of  the  settlement.   Once  EPA  has  both  pieces 
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of  information,  the  Agency  believes  such  sites  are  then  candidates 
for  settlement.  Of  course,  it  is  always  possible  that  some  or  all 
of  the  de  minimis  PRPs  will  choose  not  to  settle  until  after  the 
remedy  is  selected,  despite  the  opportunity  to  do  so  earlier. 

There  is  another  factor  to  consider  aside  from  availability  of 
site  data.  In  an  early  de  minimis  settlement  (i.e.,  prior  to  the 
signature  of  the  ROD)  it  is  possible  that  there  will  be  competition 
for  available  resources:  staff  could  be  asked  to  pursue  a 
settlement  while  at  the  same  time  gathering  site  data  to  accelerate 
the  cleanup.  It  may  be  difficult  to  have  staff  pursuing  both 
actions  at  the  same  time.  Our  Regions  indicate  that  historically 
this  is  a  primary  reason  de  minimis  settlements  occur  after  the 
signature  of  the  ROD  (when  the  technical  investigative  work  is 
complete).   The  Agency  is  working  to  address  this  issue. 

3.  The  Regions  should  make  de  minimis  settlement  offers  on  a 
take-it-or-leave-it  basis.  They  should  circulate  proposals 
and  provide  a  period  for  comments,  but  should  not  engage  in 
negotiations . 

(Alternative) 

EPA  should  take  steps  to  place  reasonable  limits  on  settlement 
negotiations  with  de  minimis  parties  and  should  establish  a 
mechanism  for  determining  site-specific  terms. 

Response: 

It  is  our  view  that  the  process  for  developing  a  de  minimis 
settlement  must  balance  the  congressional  mandate  to  settle  quickly 
while  allowing  the  de  minimis  party  the  opportunity  to  provide 
meaningful  input  into  the  de  minimis  settlement  process.  All 
parties  (de  minimis,  non-de  minimis  and  the  government)  wish  to 
reduce  transaction  costs.  Thus,  the  settlement  negotiations  should 
be  designed  to  allow  the  maximum  involvement  of  parties  while 
incurring  the  least  possible  cost.  The  Agency  has  tried  several 
different  methods  to  meet  the  goal  of  facilitating  and  streamlining 
the  de  minimis  settlement  process.  Some  of  these  involve 
communications  with  prospective  de  minimis  settlers,  while  others 
relate  to  the  settlement  process.  For  example,  the  Agency  might 
set  up  a  meeting  with  all  PRPs  to  discuss  a  potential  de  minimis 
settlement,  or  send  out  fact  sheets  or  set  up  an  information 
hotline  to  assist  the  de  minimis  parties'  understanding  of  the 
process.  A  Region  might  also  send  out  the  waste-in  list  for 
comment  to  all  PRPs.  (Often  the  waste  allocation  is  a  stumbling 
block  to  the  de  minimis  settlement.)  A  Region  could  then  send  out 
a  revised  waste-in  list  (incorporating  the  comments  received)  for 
use  in  the  actual  de  minimis  settlement. 

There  are  many  different  ways  to  negotiate  a  de  minimis 
settlement.  For  example,  a  Region  might  send  out  a  draft 
agreement  and  take  comments  over  a  prescribed  timeframe.    In 
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response  to  the  comments  a  Region  will  often  incorporate  changes 
common  to  all  parties.  Regions  usually  do  not  accept  additional 
comments  at  this  stage  of  the  process  concerning  individual  waste 
allocations  if  a  previous  opportunity  to  comment  was  provided. 
After  comments  are  incorporated,  a  Region  then  sends  out  the 
amended  settlement  document  for  signature.  A  Region  usually  gives 
the  PRPs  a  prescribed  timeframe  to  sign.  Once  a  Region  receives 
the  signed  document  they  incorporate  all  the  individual  agreements 
into  one  settlement  document,  prepare  it  for  internal  review 
(Headquarters  and  Department  of  Justice)  and  then  public  comment. 
In  conversations  with  the  Regions  we  have  found  that  the  entire 
process  could  take  as  little  as  four  to  six  months. 

At  this  point,  the  Agency  is  unwilling  to  agree  that  a  more 
uniform  or  standard  approach  would  be  beneficial  to  this  process. 
Each  site  is  different  and  there  are  many  different  approaches 
Regions  use  to  foster  a  settlement.  No  single  approach  will 
magically  result  in  a  de  minimis  settlement.  We  are,  however, 
trying  to  gather  information  on  lessons  learned.  The  Agency  will 
then  determine  whether  a  more  standardized  approach  could  be 
beneficial  to  the  process. 

4.  EPA  Headquarters  should  provide  guidelines  for  the 
determination  of  appropriate  payments  in  de  minimis  landowner 
settlements 

Response: 

Although  the  Agency  has  issued  extensive  guidance  on  de 
minimis  landowner  settlements,  ("Guidance  on  Landowner  Liability 
under  Section  107(a)(1)  of  CERCLA,  De  Minimis  Settlements  under 
Section  122(g)(1)(B)  of  CERCLA,  and  Settlements  with  Prospective 
Purchasers  of  Contaminated  Property,"  6/6/89,  OSWER  Directive 
9835.9),  EPA  determines  the  appropriate  settlement  amount  on  a 
case-by-case  basis.  In  EPA's  experience,  a  case-by-case  approach 
is  appropriate  because  the  settlement  amount  often  depends  on  case- 
specific  factors  such  as  the  strength  of  the  evidence  against  the 
de  minimis  landowner  and  the'  litigation  risks  of  the  case. 
However,  the  Agency  remains  open  to  any  suggestions  relating  to  a 
reliable  methodology  for  developing  appropriate  settlement  amounts 
for  de  minimis  landowner  settlements. 

5.  EPA  Headquarters  should  create  and  maintain  a  repository  of  de 
minimis  settlement  documents 

Response: 

The  Agency  agrees  with  this  recommendation.  The  Office  of 
Waste  Programs  Enforcement  (OWPE)  at  EPA  Headquarters  has  been 
collecting  all  final  de  minimis  settlement  documents.  OWPE 
established  a  system  whereby  the  Regions  send  the  settlement 
document  to  Headquarters  once  the  document  is  final.   OWPE  then 
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places  the  document  in  a  central  repository.   In  addition,  OWPE 
places  information  from  these  documents  into  a  database. 

6.  EPA  Headquarters  should  make  further  efforts  to  standardize 
the  general  terms  of  de  minimis  settlements 

Response; 

On  October  19,  1987,  the  Agency  issued  its  "Interim  Model 
CERCLA  Section  122(g)  De  Minimis  Waste  Contributor  Consent  Decree 
and  Administrative  Order  on  Consent,  OSWER  Directive  #9834. 7-1A. 
In  addition,  on  June  6,  1989,  the  Agency  issued  guidance  pertaining 
to  settlements  with  de  minimis  landowners,  "Guidance  on  Landowner 
Liability  under  Section  107(a)  (1)  of  CERCLA,  p_e  Minimis  Settlements 
under  Section  122(g)(1)(B)  of  CERCLA,  and  Settlements  with 
Prospective  Purchasers  of  Contaminated  Property,  OSWER  Directive 
#9835.9  (Attachments  I  &  II).  These  documents  provide  model 
language  for  the  Regions  to  use  in  settling  Sections  106  and  107 
CERCLA  liability  claims  for  de  minimis  parties. 

The  Agency  is  in  the  process  of  updating  these  model 
documents;  as  part  of  this  we  are  collecting  all  de  minimis 
settlement  documents  to  assess  appropriate  changes.  EPA  will 
assess  whether  there  is  merit  to  further  standardization  of  the 
settlement  documents. 

7.  EPA  Headquarters  should  establish,  as  a  high  priority,  a 
mechanism  for  estimating  the  cleanup  costs  at  a  site,  as  it  is 
undesirable  for  this  task  to  be  performed  at  the  regional 
level 

Response: 

In  EPA's  recent  Early  D_e  Minimis  Guidance,  we  explain  that 
Headquarters  is  collecting  cost  data  from  sites  with  similar 
characteristics  to  assist  Regions  in  estimating  the  future  response 
cost  component  of  the  settlement.  We  hope  to  provide  this 
information  in  a  database  in  the  near  future.  EPA  Headquarters  is 
also  reviewing  existing  systems  to  determine  whether  cost 
information  is  currently  available  to  provide  quick  cost 
calculations  to  the  Regions.  We  have  performed  a  pilot  study  of 
cost  information  for  one  site  type  (metal  sites) . 

If  the  recommendation  is  intended  to  suggest  that  EPA 
Headquarters  should  remove  a  Region's  discretion  in  estimating 
cleanup  costs,  the  Agency  disagrees  with  the  recommendation.  EPA 
Headquarters  should  provide  the  tools  to  the  Regions  (i.e.,  site- 
type  cost  information)  to  establish  an  average  future  cost 
estimate;  at  the  same  time,  however,  Regions  need  to  have  the 
ability  to  adjust  that  average  cost  estimate  when  establishing  a 
settlement  figure  in  a  particular  case.  Establishing  the  actual 
settlement  cost  figure  involves  use  of  site-specific  technical 
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data,  which  the  Region  has  in  its  possession.  We  believe  this 
combination  of  effort  most  appropriately  defines  the  relationship 
between  the  Regions  and  Headquarters,  ensures  national  consistency 
and  allows  for  site-specific  adjustments. 

8.  EPA  Headquarters  should  attempt  to  establish  presumptively 
applicable  premiums  for  different  stages  in  the  cleanup 
process,  and  should  direct  that  the  premium  benefit  the 
parties  that  take  responsibility  for  the  cleanup. 

Response; 

The  Agency  has  issued  several  documents  to  assist  the  Regions 
with  determining  the  appropriate  premium  for  a  de  minimis 
settlement.  See  Guidance  on  Premium  Payments  in  CERCLA 
Settlements,  OSWER  Directive  #9835.6  (November  17,  1988);  Interim 
Guidance  on  Settlements  with  De  Minimis  Waste  Contributors  under 
Section  122(g)  of  SARA,  OSWER  Directive  #9834.7  (June  19,  1987); 
Methodologies  for  Implementation  of  CERCLA  Section  122(g)(1)(A)  De 
Minimis  Waste  Contributor  Settlements,  OSWER  Directive  #9834. 7-1B 
(December  20,  1989);  and  Methodology  for  Early  De  Minimis  Waste 
Contributor  Settlements  under  CERCLA  Section  122(g)(1)(A),  OSWER 
Directive  #9834. 7-1C  (June  2,  1992). 

The  main  purpose  of  these  guidance  documents  is  to  assist 
Regions  in  identifying  the  risks  to  be  addressed  by  the  premium, 
not  necessarily  to  establish  the  actual  premium  amount.  The  actual 
amount  depends  on  site-specific  conditions.  Moreover,  there  are 
different  risks  at  different  points  in  the  process.  For  example, 
for  an  early  de  minimis  settlement,  there  is  an  additional  risk 
that  the  actual  remedy  will  cost  more  than  the  estimate  in  the 
settlement  document.  In  addition,  our  guidance  documents  address 
the  premium  amount  relative  to  the  finality  of  the  settlement 
(i.e.,  lack  or  presence  of  re-opener  provisions).  We  indicate,  for 
example,  that  an  early  de  minimis  settlement  with  no  technical  re- 
openers  should  contain  a  higher  premium  than  a  settlement  which 
contains  a  cost  re-opener. 

Our  guidance  attempts  to  provide  guidelines  to  the  Regions, 
without  limiting  their  ability  to  establish  the  appropriate 
premiums  for  a  particular  settlement.  Once  we  review  the  data  from 
our  de  minimis  database,  we  will  then  determine  whether  it  is 
advisable  to  further  standardize  the  premium  process. 

The  second  component  of  this  recommendation  suggests  that  the 
Agency  direct  that  the  premium  amount  of  the  de  minimis  party's 
payment  benefit  the  parties  that  take  responsibility  for  the 
cleanup.  The  Agency  generally  agrees  with  the  premise  that,  in 
appropriate  situations,  a  portion  of  the  proceeds  from  the  de 
minimis  settlement  should  be  made  available  to  non-de  minimis 
parties.  This  is  an  especially  useful  technique  if  a  Region 
believes  that  apportioning  costs  will  facilitate  the  overall 
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settlement  at  the  site.  In  addition,  whether  the  non-de  minimis 
PRPs  have  been  cooperative  in  the  de  minimis  settlement  process  is 
a  relevant  factor  to  consider.  We  do,  however,  have  a  concern  with 
the  suggestion  to  pinpoint  a  specific  component  of  the  payment  to 
be  set  aside.  It  is  our  view  that  targeting  one  of  the  payment 
components  over  another  (in  this  situation  the  premium  payment) 
could  remove  the  necessary  flexibility  presently  afforded  our 
Regions  within  the  existing  de  minimis  negotiation  process. 

9.  EPA  Headquarters  should  clarify  the  mechanisms  by  which  a 
Region  can  set  up  a  site-specific  special  account  with  the 
proceeds  of  de  minimis  settlement  and  hold  the  money  until  it 
is  ready  to  settle  with  the  major  parties. 

Response: 

The  Agency  has  issued  guidance  to  the  Regions  on  the  use  of 
special  accounts.  Memorandum  from  Bruce  Diamond,  Director,  Office 
of  Waste  Programs  Enforcement,  to  the  Regions:  Interim  Cashout 
Settlement  Procedures  (January  7,  1992).  Attachment  A  of  this 
guidance  provides  instructions  for  receipt  of  funds  and  financial 
management  of  special  accounts. 
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